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SECTION 00621 
EPA XP-214 CERTIFICATION BY SELLER STATEMENT OF COMPLIANCE WITH 

LABOR STANDARDS  
 
 

Refer to SECTION 00801 US EPA Region 6 / NMED CPB Supplemental Conditions for 
Federally Assisted Storm Water and/or Wastewater Infrastructure under the CWSRF Revised 
October 2014 for a copy of XP-214. 
 
A copy of the form shall be provided with every construction pay application. 
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SECTION 00625 
CERTIFICATE OF SUBSTANTIAL COMPLETION 

Buyer: Village of Taos Ski Valley 

Seller:  

Engineer: FEI Engineers, Inc. 

Project: Wastewater Treatment Plant Improvements 
 
 
This [preliminary] [final] Certificate of Substantial Completion applies to:  

 All Work  The following specified portions of the Work: 
 
 
 
 
 
 

        
Date of Substantial Completion 

The Work to which this Certificate applies has been inspected by authorized representatives of Buyer, 
Seller, and Engineer, and found to be substantially complete.  The Date of Substantial Completion of the 
Work or portion thereof designated above is hereby established, subject to the provisions of the Contract 
pertaining to Substantial Completion. The date of Substantial Completion in the final Certificate of 
Substantial Completion marks the commencement of the contractual correction period and applicable 
warranties required by the Contract.  

A punch list of items to be completed or corrected is attached to this Certificate.  This list may not be all-
inclusive, and the failure to include any items on such list does not alter the responsibility of the Seller to 
complete all Work in accordance with the Contract.   

The responsibilities between Buyer and Seller for security, operation, safety, maintenance, heat, utilities, 
insurance, and warranties upon Buyer's use or occupancy of the Work shall be as provided in the Contract, 
except as amended as follows:  

Amendments to Buyer's responsibilities:  None As follows: 
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Amendments to Seller's responsibilities:  None As follows: 

 
 
 
 
The following documents are attached to and made a part of this Certificate: [punch list; others] 
 
 
 
 
 
 
This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents, 
nor is it a release of Seller's obligation to complete the Work in accordance with the Contract. 

 

 
RECOMMENDED: 

By:  
 Engineer (Authorized Signature) 

Print Name:  

Title:  

Date:  
 
ACCEPTED: 

By:  
 Buyer (Authorized Signature) 

Print Name:  

Title:  

Date:  
 
RECEIVED: 

By:  
 Seller (Authorized Signature) 

Print Name:  

Title:  

Date:  
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SECTION 00626 

CONSENT OF SURETY COMPANY TO FINAL PAYMENT 
 

Project Name: Wastewater Treatment Plant Improvements 

Location: VTSV/Public Works, 38 Ocean Blvd, TSV, NM 87525 

A/E#:  

TO (Buyer): Village of Taos Ski Valley 

Address: 7 Firehouse Road, P.O. Box 100  

City/State/Zip: Taos Ski Valley, NM 87525 
  

 

Seller:         Contract Date:    
  
In accordance with the provisions of the Contract between the Buyer and the Seller as indicated 

above, the (here insert name and address of Surety Company) 

 

 , Surety Company, 
 

  
 

  

on bond of (here insert name and address of Seller) 

 

 , Seller, 
 

  
 

  

hereby approves of the final payment to the Seller, and agrees that final payment to the Seller 

shall not relieve the Surety Company of any of its obligations to the     

(Buyer) as set forth in the said Surety Company’s bond. 

 

IN WITNESS WHEREOF,    the Surety Company has hereunto set its hand this 
 

  day of    ,         

Attest 

(Seal) 

 

Surety Company 

 

Signature of Authorized Representative 

 

Title 
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SECTION 00627 
LABOR STANDARDS CERTIFICATION 

 

Local Authority: 
(Name of Grantee/Loanee)  

Address:      

Project Name:  Wastewater Treatment Plant Improvements 
Project Number:  
(Grant / Loan Number)  

Seller Name:  Village of Taos Ski Valley 

Seller Address:  7 Firehouse Road, P.O. Box 100, Taos Ski Valley, NM 87525 

Total Contract Amount:   
 
 
By this letter, we certify that the New Mexico Public Works Minimum Wage Act, §13-4-11 NMSA 
1978, has been complied with for all construction contracts in excess of $60,000 for the referenced 
project.  Weekly payroll records are available to the New Mexico Department of Labor – Labor 
and Industry Division, demonstrating compliance with the minimum wage rate determinations and 
wage scales were posted in a prominent location at the job site.  The Seller filed the required 
Notification of Award (NOA) and a Statement of Intent to Pay Prevailing Wages form as well as 
the Affidavit of Wages Paid form and supplied a copy to the Buyer to demonstrate compliance 
with these requirements.   
 

   

Name1   

Signature  Date 

Name2   

Signature  Date 

  

                                                 
1 Signed by the Grantee Representative or Signatory Authority 
2 Signed by Seller’s Representative 
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SECTION 00700 

GENERAL CONDITIONS 
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STANDARD GENERAL CONDITIONS FOR PROCUREMENT CONTRACTS 

 

ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

1.01 Defined Terms 

 

A.  Whenever used in the Bidding Requirements or Contract Documents and printed with 

initial capital letters, the terms listed below will have the meanings indicated which are 

applicable to the singular or plural thereof.  In addition to terms specifically defined, 

terms with initial capital letters in the Contract Documents include references to 

identified articles and paragraphs, and the titles of other documents or forms. 

 

1. Addenda—Written or graphic instruments issued prior to the opening of Bids 

which clarify, correct, or change the Bidding Requirements or the proposed 

Contract Documents. 

 

2. Agreement—The written instrument signed by both Buyer and Seller covering the 

Goods and Special Services and which lists the Contract Documents in existence 

on the Effective Date of the Agreement. 

 

3. Application for Payment—The form acceptable to Buyer which is used by Seller 

in requesting progress and final payments and which is accompanied by such 

supporting documentation as is required by the Contract Documents. 

 

4. Bid— The offer or proposal of a Seller submitted on the prescribed form setting 

forth the prices for the Goods and Special Services to be provided.  

 

5. Bidder—The individual or entity that submits a Bid directly to Buyer. 

 

6. Bidding Documents—The Bidding Requirements and the proposed Contract 

Documents (including all Addenda). 

 

7. Bidding Requirements—The advertisement or invitation to bid, Instructions to 

Bidders, Bid security of acceptable form, if any, and Bid Form with any 

supplements. 

 

8. Buyer—The individual or entity purchasing the Goods and Special Services. 

 

9. Change Order—A document which is signed by Seller and Buyer and authorizes 

an addition, deletion, or revision to the Contract Documents or an adjustment in 

the Contract Price or the Contract Times, issued on or after the Effective Date of 

the Agreement.  Change Orders may be the result of mutual agreement by Buyer 

and Seller, or of resolution of a Claim. 
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10. Claim—A demand or assertion by Buyer or Seller seeking an adjustment of 

Contract Price or Contract Times, or both, or other relief with respect to the terms 

of the Contract.   A demand for money or services by a third party is not a Claim.  

 

11. Contract—The entire and integrated written agreement between Buyer and Seller 

concerning the Goods and Special Services.  The Contract supersedes prior 

negotiations, representations, or agreements, whether written or oral. 

 

12. Contract Documents—Those items so designated in the Agreement.  Shop 

Drawings and other Seller submittals are not Contract Documents, even if 

accepted, reviewed, or approved by Engineer or Buyer.  

 

13. Contract Price—The moneys payable by Buyer to Seller for furnishing the Goods 

and Special Services in accordance with the Contract Documents as stated in the 

Agreement. 

 

14. Contract Times—The times stated in the Agreement by which the Goods must be 

delivered and Special Services must be furnished. 

 

15. Drawings—That part of the Contract Documents prepared or approved by 

Engineer which graphically shows the scope, extent, and character of the Goods 

and Special Services to be furnished by Seller.  Shop Drawings and other Seller 

submittals are not Drawings as so defined. 

 

16. Effective Date of the Agreement—The date indicated in the Agreement on which 

it becomes effective, but if no such date is indicated, it means the date on which 

the Agreement is signed and delivered by the last of the two parties to sign and 

deliver. 

 

17. Engineer—The individual or entity designated as such in the Agreement. 

 

18. Field Order—A written order issued by Engineer which requires minor changes 

in the Goods or Special Services but which does not involve a change in the 

Contract Price or Contract Times.   

 

19. General Requirements—Sections of Division 1 of the Specifications. The General 

Requirements pertain to all sections of the Specifications.   

 

20. Goods—The tangible and movable personal property that is described in the 

Contract Documents, regardless of whether the property is to be later attached to 

realty. 

 

21. Goods and Special Services—The full scope of materials, equipment, other items, 

and services to be furnished by Seller, including Goods, as defined herein, and 

Special Services, if any, as defined herein.  This term refers to both the Goods and 
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the Special Services, or to either the Goods or the Special Services, and to any 

portion of the Goods or the Special Services, as the context requires. 

 

22. Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules, 

regulations, ordinances, codes, and orders of any and all governmental bodies, 

agencies, authorities, and courts having jurisdiction. 

 

23. Milestone—A principal event specified in the Contract Documents relating to an 

intermediate completion date or time prior to the Contract Times.   

 

24. Notice of Award—The written notice by Buyer to the Successful Bidder stating 

that upon timely compliance by the Successful Bidder with the conditions 

precedent listed therein, Buyer will sign and deliver the Agreement.  

 

25. Notice to Proceed—A written notice given by Buyer to Seller fixing the date on 

which the Contract Times commence to run and on which Seller shall start to 

perform under the Contract. 

 

26. Point of Destination—The specific address of the location where delivery of the 

Goods shall be made, as stated in the Agreement. 

 

27. Project—The total undertaking of which the Goods and Special Services may be 

the whole, or only a part.   

 

28. Project Manual—The documentary information prepared for bidding and 

furnishing the Goods and Special Services.  A listing of the contents of the Project 

Manual is contained in its table of contents. 

 

29. Samples—Physical examples of materials, equipment, or workmanship that are 

representative of some portion of the Goods and Special Services and which 

establish the standards by which such portion of the Goods and Special Services 

will be judged. 

 

30. Seller—The individual or entity furnishing the Goods and Special Services. 

 

31. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data 

or information which are specifically prepared or assembled by or for Seller and 

submitted by Seller to illustrate some portion of the Goods and Special Services. 

 

32. Special Services—Services associated with the Goods to be furnished by Seller as 

required by the Contract Documents. 

 

33. Specifications—That part of the Contract Documents consisting of written 

requirements for materials, equipment, systems, standards and workmanship as 
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applied to the furnishing of the Goods and Special Services, and certain 

administrative requirements and procedural matters applicable thereto.   

 

34. Successful Bidder—The Bidder submitting a responsive Bid, to whom Buyer 

makes an award.   

 

35. Supplementary Conditions—That part of the Contract Documents which amends 

or supplements these General Conditions.   

 

36. Work Change Directive—A written statement to Seller issued on or after the 

Effective Date of the Agreement and signed by Buyer ordering an addition, 

deletion, or other revision in the Contract Documents with respect to the Goods 

and Special Services. A Work Change Directive will not change the Contract 

Price or the Contract Times but is evidence that the parties expect that the change 

ordered or documented by a Work Change Directive will be incorporated in a 

subsequently issued Change Order following negotiations by the parties as to its 

effect, if any, on the Contract Price or Contract Times. 

1.02 Terminology 

 

A. The words and terms discussed in Paragraphs 1.02.B and 1.02.C are not defined, but have 

the indicated meanings when used in the Bidding Requirements or Contract Documents. 

B. Intent of Certain Terms or Adjectives: 

1. The Contract Documents include the terms “as allowed,” “as approved,” “as 

ordered,” “as directed” or terms of like effect or import to authorize an exercise of 

professional judgment by Engineer.  In addition, the adjectives “reasonable,” 

“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or 

import are used to describe an action or determination of Engineer as to the Goods 

and Special Services.  It is intended that such exercise of professional judgment, 

action, or determination will be commercially reasonable and will be solely to 

evaluate, in general, the Goods and Special Services for compliance with the 

requirements of and information in the Contract Documents and conformance 

with the design concept of the completed Project as a functioning whole as shown 

or indicated in the Contract Documents (unless there is a specific statement 

indicating otherwise).  The use of any such term or adjective shall not be effective 

to assign to Engineer any duty or authority to supervise or direct the furnishing of 

Goods or Special Services or any duty or authority to undertake responsibility 

contrary to any other provision of the Contract Documents.  

2. The word “non-conforming” when modifying the words “Goods and Special 

Services,” “Goods,” or “Special Services,” refers to Goods and Special Services 

that fail to conform to the Contract Documents. 
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3. The word “receipt” when referring to the Goods, shall mean the physical taking 

and possession by the Buyer under the conditions specified in Paragraph 8.01.B.3. 

4. The word “day” means a calendar day of 24 hours measured from midnight to the 

next midnight. 

5. The word "furnish," when used in connection with the Goods and Special 

Services shall mean to supply and deliver said Goods to the Point of Destination 

(or some other specified location) and to perform said Special Services fully, all 

in accordance with the Contract Documents. 

C. Unless stated otherwise in the Contract Documents, words or phrases that have a well-

known technical or construction industry or trade meaning are used in the Contract 

Documents in accordance with such recognized meaning. 

ARTICLE 2 – PRELIMINARY MATTERS 

2.01 Delivery of Bonds 

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller also 

shall deliver such bonds as Seller may be required to furnish. 

 

2.02 Evidence of Insurance   

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller shall 

deliver to Buyer, with copies to each additional insured identified by name in the 

Supplementary Conditions, certificates of insurance (and other evidence of insurance 

which either of them or any additional insured may reasonably request) which Seller is 

required to purchase and maintain in accordance with Article 4. 

2.03 Copies of Documents  

A. Buyer shall furnish Seller up to five printed or hard copies of the Contract Documents. 

Additional copies will be furnished upon request at the cost of reproduction.  

 

2.04 Commencement of Contract Times; Notice to Proceed 

A. The Contract Times will commence to run on the thirtieth day after the Effective Date of 

the Agreement or, if a Notice to Proceed is given, on the day indicated in the Notice to 

Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective 

Date of the Agreement. In no event will the Contract Times commence to run later than 

the sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of 

the Agreement, whichever date is earlier. 

 



VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016 

EJCDC P-700, Standard General Conditions for Procurement Contracts. 

Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies, 

American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved. 

Page 6 of 34 

2.05 Designated Representatives 

A. Buyer and Seller shall each designate its representative at the time the Agreement is 

signed.  Each representative shall have full authority to act on behalf of and make binding 

decisions in any matter arising out of or relating to the Contract. 

2.06 Progress Schedule 

A. Within 15 days after the Contract Times start to run, Seller shall submit to Buyer and 

Engineer an acceptable progress schedule of activities, including at a minimum, Shop 

Drawing and Sample submittals, tests, and deliveries as required by the Contract 

Documents. No progress payment will be made to Seller until an acceptable schedule is 

submitted to Buyer and Engineer.  

B. The progress schedule will be acceptable to Buyer and Engineer if it provides an orderly 

progression of the submittals, tests, and deliveries to completion within the specified 

Milestones and the Contract Times. Such acceptance will not impose on Buyer or 

Engineer responsibility for the progress schedule, for sequencing, scheduling, or progress 

of the work nor interfere with or relieve Seller from Seller’s full responsibility therefor.  

Such acceptance shall not be deemed to acknowledge the reasonableness and attainability 

of the schedule. 

2.07 Preliminary Conference 

A. Within 20 days after the Contract Times start to run, a conference attended by Seller, 

Buyer, Engineer and others as appropriate will be held to establish a working 

understanding among the parties as to the Goods and Special Services and to discuss the 

schedule referred to in Paragraph 2.06.A, procedures for handling Shop Drawings and 

other submittals, processing Applications for Payment, and maintaining required records. 

2.08 Safety 

A. Buyer and Seller shall comply with all applicable Laws and Regulations relating to the 

safety of persons or property, or to the protection of persons or property from damage, 

injury, or loss. When Seller's personnel, or the personnel of any subcontractor to Seller, 

are present at the Point of Destination or any work area or site controlled by Buyer, the 

Seller shall be responsible for the compliance by such personnel with any applicable 

requirements of Buyer's safety programs that are made known to Seller. 

ARTICLE 3 – CONTRACT DOCUMENTS: INTENT AND AMENDING 

3.01 Intent 

A. The Contract Documents are complementary; what is called for by one is as binding as if 

called for by all.   
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B. Any labor, documentation, services, materials, or equipment that may reasonably be 

inferred from the Contract Documents or from prevailing custom or trade usage as being 

required to produce or furnish the indicated Goods and Special Services will be provided, 

whether or not specifically called for, at no additional cost to Buyer.   

C. Clarifications and interpretations of, or notifications of minor variations and deviations 

in, the Contract Documents, will be issued by Engineer as provided in Article 9. 

3.02 Standards, Specifications, Codes, Laws and Regulations 

A. Reference to standards, specifications, manuals, or codes of any technical society, 

organization, or association, or to Laws and Regulations, whether such reference be 

specific or by implication, shall mean the standard, specification, manual, code, or Laws 

and Regulations in effect at the time of opening of Bids (or on the Effective Date of the 

Agreement if there were no Bids), except as may be otherwise specifically stated in the 

Contract Documents. 

B. No provision of any such standard, specification, manual or code, or any instruction of a 

supplier shall be effective to change the duties or responsibilities of Buyer or Engineer, or 

any of their subcontractors, consultants, agents, or employees from those set forth in the 

Contract Documents, nor shall any such provision or instruction be effective to assign to 

Buyer or Engineer, or any of their consultants, agents, or employees any duty or authority 

to supervise or direct the performance of Seller’s obligations or any duty or authority to 

undertake responsibility inconsistent with the provisions of the Contract Documents. 

3.03 Reporting and Resolving Discrepancies 

A. Reporting Discrepancies:   

 

1. Seller’s Review of Contract Documents Before the Performance of the Contract:  

Before performance of the Contract, Seller shall carefully study and compare the 

Contract Documents and check and verify pertinent figures therein and all 

applicable field measurements.  Seller shall promptly report in writing to Engineer 

any conflict, error, ambiguity, or discrepancy which Seller discovers or has actual 

knowledge of and shall obtain a written interpretation or clarification from 

Engineer before proceeding with the furnishing of any Goods and Special 

Services affected thereby. 

2. Seller’s Review of Contract Documents During the Performance of the Contract: 

If, during the performance of the Contract, Seller discovers any conflict, error, 

ambiguity, or discrepancy within the Contract Documents or between the 

Contract Documents and any provision of any Law or Regulation applicable to 

the performance of the Contract, any standard, specification, manual or code, or 

of any instruction of any Supplier, Seller shall promptly report it to Engineer in 

writing.  Seller shall not proceed with the furnishing of the Goods and Special 
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Services affected thereby until an amendment to or clarification of the Contract 

Documents has been issued.   

3. Seller shall not be liable to Buyer or Engineer for failure to report any conflict, 

error, ambiguity, or discrepancy in the Contract Documents unless Seller had 

actual knowledge thereof.   

B. Resolving Discrepancies: Except as may be otherwise specifically stated in the Contract 

Documents, the provisions of the Contract Documents shall take precedence in resolving 

any conflict, error, ambiguity, or discrepancy between the provisions of the Contract 

Documents and: 

1. the provisions of any standard, specification, manual, code, or instruction 

(whether or not specifically incorporated by reference in the Contract 

Documents); or  

2. the provisions of any Laws or Regulations applicable to the furnishing of the 

Goods and Special Services (unless such an interpretation of the provisions of the 

Contract Documents would result in violation of such Law or Regulation). 

3.04 Amending and Clarifying Contract Documents 

A. The Contract Documents may be amended to provide for additions, deletions, and 

revisions to the Goods and Special Services or to modify contractual terms and 

conditions by a Change Order. 

B. Buyer may issue a Work Change Directive providing for additions, deletions, or revisions 

to the Goods and Special Services, in which case (1) the Contract Price shall be equitably 

adjusted to account for any reasonable and necessary credits to Buyer for any such 

deletion, or for costs (including reasonable overhead and profit) incurred by Seller to 

accommodate such an addition or revision and (2) the Contract Times shall be equitably 

adjusted to account for any impact on progress and completion of performance.  Such 

adjustments subsequently shall be duly set forth in a Change Order. 

C. The requirements of the Contract Documents may be supplemented, and minor variations 

and deviations in the Goods and Special Services may be authorized, by one or more of 

the following ways:  

1. A Field Order;  

2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of 

Paragraph 5.06.D.3); or  

3. Engineer’s written interpretation or clarification. 
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ARTICLE 4 – BONDS AND INSURANCE 

4.01 Bonds 

A. Seller shall furnish to Buyer performance and payment bonds, each in an amount at least 

equal to the Contract Price, as security for the faithful performance and payment of all of 

Seller's obligations under the Contract Documents.  These bonds shall remain in effect 

until 1) one year after the date when final payment becomes due or 2) completion of the 

correction period specified in Paragraph 8.03, whichever is later, except as provided 

otherwise by Laws or Regulations or by the Contract Documents.  Seller shall also 

furnish such other bonds as are required by the Contract Documents. 

B. All bonds shall be in the form prescribed by the Contract Documents except as provided 

otherwise by Laws or Regulations, and shall be executed by such sureties as are named in 

the current list of “Companies Holding Certificates of Authority as Acceptable Sureties 

on Federal Bonds and as Acceptable Reinsuring Companies” as published in Circular 570 

(amended) by the Financial Management Service, Surety Bond Branch, U.S. Department 

of the Treasury.  All bonds signed by an agent or attorney-in-fact must be accompanied 

by a certified copy of that individual's authority to bind the surety.  The evidence of 

authority shall show that it is effective on the date the agent or attorney-in-fact signed 

each bond. 

C. If the surety on any bond furnished by Seller is declared bankrupt or becomes insolvent 

or its right to do business is terminated in any state where any part of the Project is 

located or it ceases to meet the requirements of Paragraph 4.01.B, Seller shall promptly 

notify Buyer and Engineer and shall, within 20 days after the event giving rise to such 

notification, provide another bond and surety, both of which shall comply with the 

requirements of Paragraphs 4.01.B and 4.02. 

4.02 Insurance  

A.  Seller shall provide insurance of the types and coverages and in the amounts stipulated in 

the Supplementary Conditions.   

B. Failure of Buyer to demand certificates of insurance or other evidence of Seller's full 

compliance with these insurance requirements or failure of Buyer to identify a deficiency 

in compliance from the evidence provided shall not be construed as a waiver of Seller’s 

obligation to maintain such insurance. 

C. Upon assignment of this Contract, Seller shall comply with the written request of 

assignee to provide certificates of insurance to assignee. 

D. Buyer does not represent that insurance coverage and limits established in this Contract 

necessarily will be adequate to protect Seller. 
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E. The insurance and insurance limits required herein shall not be deemed as a limitation on 

Seller’s liability under the indemnities granted to Buyer in the Contract Documents. 

4.03 Licensed Sureties and Insurers 

A. All bonds and insurance required by the Contract Documents to be purchased and 

maintained by Buyer or Seller shall be obtained from surety or insurance companies that 

are duly licensed or authorized in the jurisdiction in which the Project is located to issue 

bonds or insurance policies for the limits and coverages so required. Such surety and 

insurance companies shall also meet such additional requirements and qualifications as 

may be provided in the Supplementary Conditions. 

ARTICLE 5 – SELLER’S RESPONSIBILITIES 

5.01 Supervision and Superintendence 

A. Seller shall supervise, inspect, and direct the furnishing of the Goods and Special 

Services competently and efficiently, devoting such attention thereto and applying such 

skills and expertise as may be necessary to perform its obligations in accordance with the 

Contract Documents.  Seller shall be solely responsible for the means, methods, 

techniques, sequences, and procedures necessary to perform its obligations in accordance 

with the Contract Documents.  Seller shall not be responsible for the negligence of Buyer 

or Engineer in the design or specification of a specific means, method, technique, 

sequence, or procedure that is shown or indicated in and expressly required by the 

Contract Documents. 

5.02 Labor, Materials and Equipment 

A. Seller shall provide competent, qualified and trained personnel in all aspects of its 

performance of the Contract. 

 

B. All Goods, and all equipment and material incorporated into the Goods, shall be as 

specified, and unless specified otherwise in the Contract Documents, shall be:  

1. new, and of good quality; 

2. protected, assembled, connected, cleaned, and conditioned in accordance with the 

original manufacturer’s instructions; and 

3. shop assembled to the greatest extent practicable. 

5.03 Laws and Regulations 

A. Seller shall give all notices required by and shall comply with all Laws and Regulations 

applicable to the performance of its obligations in accordance with the Contract 

Documents. Except where otherwise expressly required by such Laws and Regulations, 
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neither Buyer nor Engineer shall be responsible for monitoring Seller’s compliance with 

any Laws or Regulations. 

B. If Seller furnishes Goods and Special Services knowing or having reason to know that 

such furnishing is contrary to Laws or Regulations, Seller shall bear all claims, costs, 

losses, and damages (including but not limited to all fees and charges of engineers, 

architects, attorneys, and other professionals and all court or arbitration or other dispute 

resolution costs) arising out of or relating to such performance.  It shall not be Seller’s 

responsibility to make certain that the Specifications and Drawings are in accordance 

with Laws and Regulations, but this provision shall not relieve Seller of Seller’s 

obligations under Paragraph 3.03. 

C. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the 

Effective Date of the Agreement if there were no Bids) having an effect on the cost or 

time of performance shall be the subject of an adjustment in Contract Price or Contract 

Times. If Buyer and Seller are unable to agree on entitlement to or on the amount or 

extent, if any, of any such adjustment, a Claim may be made therefor as provided in 

Paragraph 9.06. 

5.04 Or Equals 

A. Whenever the Goods, or an item of material or equipment to be incorporated into the 

Goods, are specified or described in the Contract Documents by using the name of a 

proprietary item or the name of a particular supplier or manufacturer, the specification or 

description is intended to establish the type, function, appearance, and quality required.  

Unless the specification or description contains or is followed by words reading that no 

like, equivalent, or “or-equal” item is permitted, other items of material or equipment or 

material or equipment of other suppliers or manufacturers may be submitted to Buyer for 

Engineer’s review. 

1. If in Engineer’s sole discretion, such an item of material or equipment proposed 

by Seller is functionally equal to that named and sufficiently similar so that no 

change in related work will be required, it may be considered by Engineer as an 

“or-equal” item.  

2. For the purposes of this paragraph, a proposed item of material or equipment may 

be considered functionally equal to an item so named only if:  

 

a. in the exercise of reasonable judgment, Engineer determines that:  1) it is at 

least equal in quality, durability, appearance, strength, and design 

characteristics; 2) it will reliably perform at least equally well the function 

imposed by the design concept of the completed Project as a functioning 

whole; 3) it has an acceptable record of performance and availability of 

responsive service; and 
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b. Seller certifies that if approved: 1) there will be no increase in any cost, 

including capital, installation or operating costs, to Buyer; and 2) the proposed 

item will conform substantially to the detailed requirements of the item named 

in the Contract Documents. 

B. Engineer’s Evaluation:  Engineer will be allowed a reasonable time within which to 

evaluate each proposal or submittal made pursuant to Paragraph 5.04.A.  Engineer will be 

the sole judge of whether to accept or reject such a proposal or submittal. No “or-equal” 

will be ordered, manufactured or utilized until Engineer’s review is complete, which will 

be evidenced by an approved Shop Drawing.  Engineer will advise Buyer and Seller in 

writing of any negative determination.  Notwithstanding Engineer’s approval of an “or-

equal” item, Seller shall remain obligated to comply with the requirements of the 

Contract Documents. 

C. Special Guarantee:  Buyer may require Seller to furnish at Seller’s expense a special 

performance guarantee or other surety with respect to any such proposed “or-equal.”  

D. Data:  Seller shall provide all data in support of any such proposed “or-equal” at Seller’s 

expense. 

5.05 Taxes 

A. Seller shall be responsible for all taxes and duties arising out of the sale of the Goods and 

the furnishing of Special Services.  All taxes are included in the Contract Price, except as 

noted in the Supplementary Conditions.   

5.06 Shop Drawings and Samples 

A. Seller shall submit Shop Drawings and Samples to Buyer for Engineer’s review and 

approval in accordance with the schedule required in Paragraph 2.06.A. All submittals 

will be identified as required and furnished in the number of copies specified in the 

Contract Documents. The data shown on the Shop Drawings will be complete with 

respect to quantities, dimensions, specified performance and design criteria, materials, 

and similar data to show Engineer the services, materials, and equipment Seller proposes 

to provide. 

B. Where a Shop Drawing or Sample is required by the Contract Documents, any related 

work performed prior to Engineer’s approval of the pertinent submittal will be at the sole 

expense and responsibility of Seller. 

C. Submittal Procedures: 

1. Before submitting each Shop Drawing or Sample, Seller shall have determined 

and verified: 
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a. all field measurements (if required), quantities, dimensions, specified 

performance criteria, installation requirements, materials, catalog numbers, 

and similar information with respect thereto; and  

b. that all materials are suitable with respect to the indicated application, 

fabrication, shipping, handling, storage, assembly, and installation pertaining 

to the furnishing of Goods and Special Services. 

2. Seller shall also have reviewed and coordinated each Shop Drawing or Sample 

with the Contract Documents. 

3. Each submittal shall bear a stamp or include a written certification from Seller 

that Seller has reviewed the subject submittal and confirmed that it is in 

compliance with the requirements of the Contract Documents.  Both Buyer and 

Engineer shall be entitled to rely on such certification from Seller. 

4. With each submittal, Seller shall give Buyer and Engineer specific written notice 

of any variations that the Shop Drawing or Sample may have from the 

requirements of the Contract Documents.  This notice shall be both in a written 

communication separate from the submittal and by specific notation on each Shop 

Drawing or Sample.   

D. Engineer’s Review: 

 

1. Engineer will provide timely review of Shop Drawings and Samples. 

2. Engineer’s review and approval will be only to determine if the Goods and 

Special Services covered by the submittals will, after installation or incorporation 

in the Project, conform to the information given in the Contract Documents and 

be compatible with the design concept of the completed Project as a functioning 

whole. 

3. Engineer’s review and approval shall not relieve Seller from responsibility for any 

variation from the requirements of the Contract Documents unless Seller has 

complied with the requirements of Paragraph 5.06.C.4 and Engineer has given 

written approval of each such variation by specific written notation thereof 

incorporated in or accompanying the Shop Drawing or Sample. Engineer’s review 

and approval shall not relieve Seller from responsibility for complying with the 

requirements of Paragraph 5.06.C.1. 

E. Resubmittal Procedures: 

 

1. Seller shall make corrections required by Engineer and shall return the required 

number of corrected copies of Shop Drawings and submit, as required, new 

Samples for review and approval. Seller shall direct specific attention in writing 
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to any revisions other than the corrections called for by Engineer on previous 

submittals. 

5.07 Continuing Performance 

A. Seller shall adhere to the progress schedule established in accordance with Paragraph 

2.06.A., and the Goods shall be delivered and the Special Services furnished within the 

Contract Times specified in the Agreement. 

 

B. Seller shall carry on furnishing of the Goods and Special Services and adhere to the 

progress schedule during all disputes or disagreements with Buyer. No furnishing of 

Goods and Special Services shall be delayed or postponed pending resolution of any 

disputes or disagreements, except as permitted by Paragraphs 11.03 or 11.04, or as Buyer 

and Seller may otherwise agree in writing. 

 

5.08 Seller’s Warranties and Guarantees 

A. Seller warrants and guarantees to Buyer that the title to the Goods conveyed shall be 

proper, its transfer rightful, and free from any security interest, lien, or other 

encumbrance. Seller shall defend, indemnify, and hold Buyer harmless against any liens, 

claims, or demands contesting or affecting title of the Goods conveyed. 

 

B. Seller warrants and guarantees to Buyer that all Goods and Special Services will conform 

with the Contract Documents, and with the standards established by any Samples 

approved by Engineer.  Engineer shall be entitled to rely on Seller’s warranty and 

guarantee.  If the Contract Documents do not otherwise specify the characteristics or the 

quality of the Goods, the Goods shall comply with the requirements of Paragraph 5.02.B. 

 

C. Seller’s warranty and guarantee hereunder excludes defects or damage caused by: 

 

1. abuse, improper modification, improper maintenance, or improper operation by 

persons other than Seller; or 

2. corrosion or chemical attack, unless corrosive or chemically-damaging conditions 

were disclosed by Buyer in the Contract Documents and the Contract Documents 

required the Goods to withstand such conditions; 

3. use in a manner contrary to Seller's written instructions for installation, operation, 

and maintenance; or 

4. normal wear and tear under normal usage. 

D. Seller's obligation to furnish the Goods and Special Services in accordance with the 

Contract Documents shall be absolute.  None of the following will constitute an 

acceptance of Goods and Special Services that are non-conforming, or a release of 

Seller’s obligation to furnish the Goods and Special Services in accordance with the 

Contract Documents: 
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1. observations by Buyer or Engineer; 

2. recommendation by Engineer or payment by Buyer of any progress or final 

payment; 

3. use of the Goods by Buyer; 

4. any acceptance by Buyer (subject to the provisions of Paragraph 8.02.D.1) or any 

failure to do so; 

5. the issuance of a notice of acceptance by Buyer pursuant to the provisions of 

Article 8; 

6. any inspection, test or approval by others; or 

7. any correction of non-conforming Goods and Special Services by Buyer. 

E. Buyer shall promptly notify Seller of any breach of Seller’s warranties or guarantees.   

F. Seller makes no implied warranties under this Contract. 

5.09 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, Seller shall indemnify and hold 

harmless Buyer and Engineer, and the officers, directors, members, partners, employees, 

agents, consultants, contractors, and subcontractors of each and any of them from and 

against all claims, costs, losses, and damages (including but not limited to all fees and 

charges of engineers, architects, attorneys, and other professionals and all court or 

arbitration or other dispute resolution costs) arising out of or relating to the performance 

of Seller's obligations under the Contract Documents, provided that any such claim, cost, 

loss, or damages attributable to bodily injury, sickness, disease, or death, or to injury to or 

destruction of tangible property (other than the Goods themselves), including the loss of 

use resulting therefrom, but only to the extent cause by any negligent act or omission of 

Seller, or any individual or entity directly or indirectly employed by Seller or anyone for 

whose acts Seller may be liable. 

 

B. In any and all claims against Buyer or Engineer or any of their respective assignees, 

consultants, agents, officers, directors, members, partners, employees, agents, 

consultants, contractors, or subcontractors, by any employee (or the survivor or personal 

representative of such employee) of Seller, any subcontractor, any supplier, or any 

individual or entity directly or indirectly employed by any of them to furnish any of the 

Goods and Special Services, or anyone for whose acts any of them may be liable, the 

indemnification obligation under Paragraph 5.09.A shall not be limited in any way by any 

limitation on the amount or type of damages, compensation, or benefits payable by or for 

seller or any such subcontractor, supplier, or other individual or entity under workers’ 

compensation acts, disability benefit acts, or other employee benefit acts. 
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C. The indemnification obligations of Seller under Paragraph 5.09.A shall not extend to the 

liability of Engineer and Engineer’s officers, directors, partners, employees, agents, and 

consultants arising out of: 

1. the preparation or approval of, or the failure to prepare or approve, maps, 

Drawings, opinions, reports, surveys, Change Orders, designs, or Specifications; 

or 

2. giving directions or instructions, or failing to give them, if that is the primary 

cause of the injury or damage. 

5.10 Delegation of Professional Design Services 

A. Seller will not be required to provide professional design services unless such services 

are specifically required by the Contract Documents or unless such services are required 

to carry out Seller’s responsibilities for furnishing the Goods and Special Services. Seller 

shall not be required to provide professional services in violation of applicable law. 

B. If professional design services or certifications by a design professional related to the 

Goods and Special Services are specifically required of Seller by the Contract 

Documents, Buyer and Engineer will specify all performance and design criteria that 

such services must satisfy. Seller shall cause such services or certifications to be provided 

by a properly licensed professional, whose signature and seal shall appear on all 

drawings, calculations, specifications, certifications, Shop Drawings and other submittals 

prepared by such professional. Shop Drawings and other submittals related to the Goods 

and Special Services designed or certified by such professional, if prepared by others, 

shall bear such professional’s written approval when submitted to Engineer. 

C. Buyer and Engineer shall be entitled to rely upon the adequacy, accuracy and 

completeness of the services, certifications or approvals performed by such design 

professionals, provided Buyer and Engineer have specified to Seller all performance and 

design criteria that such services must satisfy. 

D. Pursuant to this Paragraph 5.10, Engineer’s review and approval of design calculations 

and design drawings will be only for the limited purpose of checking for conformance 

with performance and design criteria given and the design concept expressed in the 

Contract Documents.  Engineer’s review and approval of Shop Drawings and other 

submittals (except design calculations and design drawings) will be only for the purpose 

stated in Paragraph 5.06.D.2. 

E. Seller shall not be responsible for the adequacy of the performance or design criteria 

required by the Contract Documents. 
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ARTICLE 6 – SHIPPING AND DELIVERY 

6.01 Shipping 

A. Seller shall select the carrier and bear all costs of packaging, transportation, insurance, 

special handling and any other costs associated with shipment and delivery.  

6.02 Delivery 

A. Seller shall deliver the Goods F.O.B. the Point of Destination in accordance with the 

Contract Times set forth in the Agreement, or other date agreed to by Buyer and Seller.  

B. Seller shall provide written notice to Buyer at least 10 days before shipment of the 

manner of shipment and the anticipated delivery date.  The notice shall also include any 

instructions concerning special equipment or services required at the Point of Destination 

to unload and care for the Goods.  Seller shall also require the carrier to give Buyer at 

least 24 hours notice by telephone prior to the anticipated time of delivery. 

C. Buyer will be responsible and bear all costs for unloading the Goods from carrier. 

D. Buyer will assure that adequate facilities are available to receive delivery of the Goods 

during the Contract Times for delivery set forth in the Agreement, or another date agreed 

by Buyer and Seller. 

E. No partial deliveries shall be allowed, unless permitted or required by the Contract 

Documents or agreed to in writing by Buyer. 

6.03 Risk of Loss 

A. Risk of loss and insurable interests transfer from Seller to Buyer upon Buyer’s receipt of 

the Goods.  

B. Notwithstanding the provisions of Paragraph 6.03.A, if Buyer rejects the Goods as non-

conforming, the risk of loss on such Goods shall remain with Seller until Seller corrects 

the non-conformity or Buyer accepts the Goods.  If rejected Goods remain at the Point of 

Destination pending modification and acceptance, then Seller shall be responsible for 

arranging adequate protection and maintenance of the Goods at Seller's expense. 

6.04 Progress Schedule 

A. Seller shall adhere to the progress schedule established in accordance with Paragraph 

2.06 as it may be adjusted from time to time as provided below. 

1. Seller shall submit to Engineer for acceptance (to the extent indicated in 

Paragraph 2.06) proposed adjustments in the progress schedule that will not result 

in changing the Contract Times. Such adjustments will comply with any 

provisions of the General Requirements applicable thereto. 
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2. Proposed adjustments in the progress schedule that will change the Contract 

Times shall be submitted in accordance with the requirements of Article 7.  

Adjustments in Contract Times may only be made by a Change Order. 

ARTICLE 7 – CHANGES: SCHEDULE AND DELAY 

7.01 Changes in the Goods and Special Services 

A. Buyer may at any time, without notice to any surety, make an addition, deletion, or other 

revision to the Contract Documents with respect to the Goods and Services, within the 

general scope of the Contract, by a Change Order or Work Change Directive.  Upon 

receipt of any such document, Seller shall promptly proceed with performance pursuant 

to the revised Contract Documents (except as otherwise specifically provided).  

B. If Seller concludes that a Work Change Directive issued by Buyer affects the Contract 

Price or Contract Times, then Seller shall notify Buyer within 15 days after Seller has 

received the Work Change Directive, and submit written supporting data to Buyer within 

45 days after such receipt.  If Seller fails to notify Buyer within 15 days, Seller waives 

any Claim for such adjustment.  If Buyer and Seller are unable to agree on entitlement to, 

or on the amount or extent, if any, of an adjustment in the Contract Price or Contract 

Times, or both, that should be allowed as a result of a Work Change Directive, a Claim 

may be made therefor as provided in Paragraph 9.06. 

C. Seller shall not suspend performance while Buyer and Seller are in the process of making 

such changes and any related adjustments to Contract Price or Contract Times. 

 

7.02 Changing Contract Price or Contract Times 

A.  The Contract Price or Contract Times may only be changed by a Change Order.   

B. Any Claim for an adjustment in the Contract Price or Contract Times shall be based on 

written notice submitted by the party making the Claim to the Engineer and the other 

party to the Contract in accordance with the provisions of Paragraph 9.06. 

C. If Seller is prevented from delivering the Goods or performing the Special Services 

within the Contract Times for any unforeseen reason beyond its control and not 

attributable to its actions or inactions, then Seller shall be entitled to an adjustment of the 

Contract Times to the extent attributable to such reason.  Such reasons include but are not 

limited to acts or neglect by Buyer, inspection delays, fires, floods, epidemics, abnormal 

weather conditions, acts of God, and other like matters.  If such an event occurs and 

delays Seller’s performance, Seller shall notify Buyer in writing within 15 days of 

knowing or having reason to know of the beginning of the event causing the delay, 

stating the reason therefor.  

D. Seller shall not be entitled to an adjustment in Contract Price or Contract Times for 

delays within the control of Seller. Delays attributable to and within the control of 
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Seller’s subcontractors or suppliers shall be deemed to be delays within the control of 

Seller. 

E. If Seller is prevented from delivering the Goods or furnishing the Special Services within 

the Contract Times due to the actions or inactions of Buyer, Seller shall be entitled to any 

reasonable and necessary additional costs arising out of such delay to the extent directly 

attributable to Buyer. 

F.  Neither Buyer nor Seller shall be entitled to any damages arising from delays which are 

beyond the control of both Buyer and Seller, including but not limited to fires, floods, 

epidemics, abnormal weather conditions, acts of God, and other like matters.  

ARTICLE 8 – BUYER’S RIGHTS 

8.01 Inspections and Testing 

A. General: 

1. The Contract Documents specify required inspections and tests. Buyer shall have 

the right to perform, or cause to be performed, reasonable inspections and require 

reasonable tests of the Goods at Seller’s facility, and at the Point of Destination.  

Seller shall allow Buyer a reasonable time to perform such inspections or tests.   

2. Seller shall reimburse Buyer for all expenses, except for travel, lodging, and 

subsistence expenses of Buyer’s and Engineer's representatives, for inspections 

and tests specified in the Contract Documents. If as the result of any such 

specified testing the Goods are determined to be non-conforming, then Seller shall 

also bear the travel, lodging, and subsistence expenses of Buyer’s and Engineer's  

representatives, and all expenses of re-inspection or retesting.  

3. Buyer shall bear all expenses of inspections and tests that are not specified in the 

Contract Documents (other than any re-inspection or retesting resulting from a 

determination of non-conformity, as set forth in Paragraph 8.01.A.2 immediately 

above); provided, however, that if as the result of any such non-specified 

inspections or testing the Goods are determined to be non-conforming, then Seller 

shall bear all expenses of such inspections and testing, and of any necessary re-

inspection and retesting. 

4. Seller shall provide Buyer timely written notice of the readiness of the Goods for 

all inspections, tests, or approvals which the Contract Documents specify are to be 

observed by Buyer prior to shipment. 

5. Buyer will give Seller timely notice of all specified tests, inspections, and 

approvals of the Goods which are to be conducted at the Point of Destination. 

6. If, on the basis of any inspections or testing, the Goods appear to be conforming, 

Buyer will give Seller prompt notice thereof.  If on the basis of said inspections or 
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testing, the Goods appear to be non-conforming, Buyer will give Seller prompt 

notice thereof and will advise Seller of the remedy Buyer elects under the 

provisions of Paragraph 8.02. 

7. Neither payments made by Buyer to Seller prior to any tests or inspections, nor 

any tests or inspections shall constitute acceptance of non-conforming Goods, or 

prejudice Buyer’s rights under the Contract. 

B. Inspection on Delivery: 

1. Buyer or Engineer will visually inspect the Goods upon delivery solely for 

purposes of identifying the Goods and general verification of quantities and 

observation of apparent condition in order to provide a basis for a progress 

payment. Such visual inspection will not be construed as final or as receipt of any 

Goods and Special Services that, as a result of subsequent inspections and tests, 

are determined to be non-conforming. 

2. Within ten days of such visual inspection, Buyer shall provide Seller with written 

notice of Buyer’s determination regarding conformity of the Goods.  In the event 

Buyer does not provide such notice, it will be presumed that the Goods appear to 

be conforming and that Buyer has acknowledged their receipt upon delivery. 

3. If, on the basis of the visual inspection specified in Paragraph 8.01.B.1, the Goods 

appear to be conforming, Buyer’s notice thereof to Seller will acknowledge 

receipt of the Goods. 

C. Final Inspection: 

1. After all of the Goods have been incorporated into the Project, tested in 

accordance with such testing requirements as are specified, and are functioning as 

indicated, Buyer or Engineer will make a final inspection. 

2. If, on the basis of the final inspection, the Goods are conforming, Buyer’s notice 

thereof will constitute Buyer’s acceptance of the Goods. 

3. If, on the basis of the final inspection, the Goods are non-conforming, Buyer will 

identify the non-conformity in writing. 

8.02 Non-Conforming Goods and Special Services 

A. If, on the basis of inspections and testing prior to delivery, the Goods and Special 

Services are found to be non-conforming, or if at any time after Buyer has acknowledged 

receipt of delivery and before the expiration of the correction period described in 

Paragraph 8.03, Buyer determines that the Goods and Special Services are non-

conforming, then Seller shall promptly, without cost to Buyer and in response to written 

instructions from Buyer, either correct such non-conforming Goods and Special Services, 
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or, if Goods are rejected by Buyer, remove and replace the non-conforming Goods with 

conforming Goods, including all work required for reinstallation.  

B. Buyer’s Rejection of Non-Conforming Goods: 

1. If Buyer elects to reject the Goods in whole or in part, Buyer’s notice to Seller 

will describe in sufficient detail the non-conforming aspect of the Goods. If 

Goods have been delivered to Buyer, Seller shall promptly, and within the 

Contract Times, remove and replace the rejected Goods. 

2. Seller shall bear all costs, losses and damages attributable to the removal and 

replacement of the non-conforming Goods as provided in Paragraph 8.02.E. 

3. Upon rejection of the Goods, Buyer retains a security interest in the Goods to the 

extent of any payments made and expenses incurred in their testing and 

inspection. 

C. Remedying Non-Conforming Goods and Special Services: 

1. If Buyer elects to permit the Seller to modify the Goods to correct the non-

comformance, then Seller shall promptly provide a schedule for such 

modifications and shall make the Goods conforming within a reasonable time. 

2. If Buyer notifies Seller in writing that any of the Special Services are non-

conforming, Seller shall promptly provide conforming services acceptable to 

Buyer.  If Seller fails to do so, Buyer may delete the Special Services and reduce 

the Contract Price a commensurate amount. 

D. Buyer’s Acceptance of Non-Conforming Goods: 

Instead of requiring correction or removal and replacement of non-conforming Goods 

discovered either before or after final payment, Buyer may accept the non-conforming 

Goods.  Seller shall bear all reasonable costs, losses, and damages attributable to Buyer’s 

evaluation of and determination to accept such non-conforming Goods as provided in 

Paragraph 8.02.E. 

 

E. Seller shall pay all claims, costs, losses, and damages, including but not limited to all fees 

and charges for re-inspection, retesting and for any engineers, architects, attorneys and 

other professionals, and all court or arbitration or other dispute resolution costs arising 

out of or relating to the non-conforming Goods and Special Services.  Seller's obligations 

shall include the costs of the correction or removal and replacement of the non-

conforming Goods and the replacement of property of Buyer and others destroyed by the 

correction or removal and replacement of the non-conforming Goods, and obtaining 

conforming Special Services from others. 
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F. Buyer's Rejection of Conforming Goods: 

 If Buyer asserts that Goods and Special Services are non-conforming and such Goods and 

Special Services are determined to be conforming, or if Buyer rejects as non-conforming 

Goods and Special Services that are later determined to be conforming, then Seller shall 

be entitled to reimbursement from Buyer of costs incurred by Seller in inspecting, testing, 

correcting, removing, or replacing the conforming Goods and Special Services, including 

but not limited to fees and charges of engineers, architects, attorneys and other 

professionals, and all court or arbitration or other dispute resolution costs associated with 

the incorrect assertion of non-conformance or rejection of conforming Goods and Special 

Services. 

 

8.03 Correction Period 

 

A. Seller’s responsibility for correcting all non-conformities in the Goods and Special 

Services will extend for a period of one year after the earlier of the date on which Buyer 

has placed the Goods in continuous service or the date of final payment, or for such 

longer period of time as may be prescribed by Laws or Regulations or by the terms of any 

specific provisions of the Contract Documents. 

 

ARTICLE 9 – ROLE OF ENGINEER 

9.01 Duties and Responsibilities 

 

A. The duties and responsibilities and the limitations of authority of Engineer are set forth in 

the Contract Documents. 

 

9.02 Clarifications and Interpretations 

 

A. Engineer will issue with reasonable promptness such written clarifications or 

interpretations of the Contract Documents as Engineer may determine necessary, which 

shall be consistent with or reasonably inferable from the overall intent of the Contract 

Documents. Such written clarifications and interpretations will be binding on Buyer and 

Seller. If either Buyer or Seller believes that a written clarification or interpretation 

justifies an adjustment in the Contract Price or Contract Times, either may make a Claim 

therefor.   

 

9.03 Authorized Variations 

 

A. Engineer may authorize minor deviations or variations in the Contract Documents by: 1) 

written approval of specific variations set forth in Shop Drawings when Seller has duly 

noted such variations as required in Paragraph 5.06.C.4, or 2) a Field Order. 
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9.04 Rejecting Non-Conforming Goods and Special Services 

 

A. Engineer will have the authority to disapprove or reject Goods and Special Services that 

Engineer believes to be non-conforming. Engineer will also have authority to require 

special inspection or testing of the Goods or Special Services as provided in Paragraph 

8.01 whether or not the Goods are fabricated or installed, or the Special Services are 

completed. 

 

9.05 Decisions on Requirements of Contract Documents 

 

A. Engineer will be the initial interpreter of the Contract Documents and judge of the 

acceptability of the Goods and Special Services.  Claims, disputes and other matters 

relating to the acceptability of the Goods and Special Services or the interpretation of the 

requirements of the Contract Documents pertaining to Seller’s performance will be 

referred initially to Engineer in writing with a request for a formal decision in accordance 

with this paragraph.   

 

B. When functioning as interpreter and judge under this Paragraph 9.05, Engineer will not 

show partiality to Buyer or Seller and will not be liable in connection with any 

interpretation or decision rendered in good faith in such capacity.  The rendering of a 

decision by Engineer pursuant to this Paragraph 9.05 with respect to any such Claim, 

dispute, or other matter (except any which have been waived by the making or 

acceptance of final payment as provided in Paragraph 10.07) will be a condition 

precedent to any exercise by Buyer or Seller of such rights or remedies as either may 

otherwise have under the Contract Documents or by Laws or Regulations in respect of 

any such Claim, dispute, or other matter. 

 

9.06 Claims and Disputes 

 

A. Notice:  Written notice of each Claim relating to the acceptability of the Goods and 

Special Services or the interpretation of the requirements of the Contract Documents 

pertaining to either party's performance shall be delivered by the claimant to Engineer 

and the other party to the Agreement within 15 days after the occurrence of the event 

giving rise thereto, and written supporting data shall be submitted to Engineer and the 

other party within 45 days after such occurrence unless Engineer allows an additional 

period of time to ascertain more accurate data.  

B. Engineer’s Decision:  Engineer will review each such Claim and render a decision in 

writing within 30 days after receipt of the last submittal of the claimant or the last 

submittal of the opposing party, if any. 

C. If Engineer does not render a formal written decision on a Claim within the time stated in 

Paragraph 9.06.B., Engineer shall be deemed to have issued a decision denying the Claim 

in its entirety 31 days after receipt of the last submittal of the claimant or the last 

submittal of the opposing party, if any. 
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D. Engineer’s written decision on such Claim or a decision denying the Claim in its entirety 

that is deemed to have been issued pursuant to Paragraph 9.06.C, will be final and 

binding upon Buyer and Seller 30 days after it is issued unless within 30 days of issuance 

Buyer or Seller appeals Engineer’s decision by initiating the mediation of such Claim in 

accordance with the dispute resolution procedures set forth in Article 13. 

E. If Article 13 has been amended to delete the mediation requirement, then Buyer or Seller 

may appeal Engineer's decision within 30 days of issuance by following the alternative 

dispute resolution process set forth in Article 13, as amended; or if no such alternative 

dispute resolution process has been set forth, Buyer or Seller may appeal Engineer's 

decision by 1) delivering to the other party within 30 days of the date of such decision a 

written notice of intent to submit the Claim to a court of competent jurisdiction, and 2) 

within 60 days after the date of such decision instituting a formal proceeding in a court of 

competent jurisdiction. 

F. No Claim for an adjustment in Contract Price or Contract Times will be valid if not 

submitted in accordance with this Paragraph 9.06. 

G. The parties agree to endeavor to avoid or resolve Claims through direct, good faith 

discussions and negotiations whenever practicable.  Such discussions and negotiations 

should at the outset address whether the parties mutually agree to suspend the time 

periods established in this Paragraph 9.06; if so, a written record of such mutual 

agreement should be made and jointly executed. 

ARTICLE 10 – PAYMENT 

10.01 Applications for Progress Payments 

A. Seller shall submit to Buyer for Engineer’s review Applications for Payment filled out 

and signed by Seller and accompanied by such supporting documentation as is required 

by the Contract Documents and also as Buyer or Engineer may reasonably require. The 

timing and amounts of progress payments shall be as stipulated in the Agreement.  

1. The first application for Payment will be submitted after review and approval by 

Engineer of all Shop Drawings and of all Samples required by the Contract 

Documents. 

2. The second Application for Payment will be submitted after receipt of the Goods 

has been acknowledged in accordance with Paragraph 8.01.B and will be 

accompanied by a bill of sale, invoice, or other documentation reasonably 

satisfactory to Buyer warranting that Buyer has rightfully received good title to 

the Goods from Seller and that, upon payment, the Goods will be free and clear of 

all liens.  Such documentation will include releases and waivers from all parties 

with viable lien rights.  In the case of multiple deliveries of Goods, additional 

Applications for Payment accompanied by the required documentation will be 

submitted as Buyer acknowledges receipt of additional items of the Goods. 



VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016 

EJCDC P-700, Standard General Conditions for Procurement Contracts. 

Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies, 

American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved. 

Page 25 of 34 

10.02 Review of Applications for Progress Payments 

A. Engineer will, within ten days after receipt of each Application for Payment, either 

indicate in writing a recommendation of payment and present the Application to Buyer, 

or return the Application to Seller indicating in writing Engineer's reasons for refusing to 

recommend payment. In the latter case, Seller may make the necessary corrections and 

resubmit the Application. 

1. Engineer’s recommendation of payment requested in the first Application for 

Payment will constitute a representation by Engineer, based on Engineer’s review 

of the Application for Payment and the accompanying data, that the Shop 

Drawings and Samples have been reviewed and approved as required by the 

Contract Documents and Seller is entitled to payment of the amount 

recommended. 

2. Engineer’s recommendation of payment requested in the Application for Payment 

submitted upon Buyer’s acknowledgment of receipt of the Goods will constitute a 

representation by Engineer, based on Engineer’s review of the Application for 

Payment and the accompanying data Seller is entitled to payment of the amount 

recommended.  Such recommendation will not constitute a representation that 

Engineer has made a final inspection of the Goods, that the Goods are free from 

non-conformities, acceptable or in conformance with the Contract Documents, 

that Engineer has made any investigation as to Buyer’s title to the Goods, that 

exhaustive or continuous inspections have been made to check the quality or the 

quantity of the Goods beyond the responsibilities specifically assigned to 

Engineer in the Contract Documents or that there may not be other matters or 

issues between the parties that might entitle Seller to additional payments by 

Buyer or Buyer to withhold payment to Seller. 

3. Engineer may refuse to recommend that all or any part of a progress payment be 

made, or Engineer may nullify all or any part of any payment previously 

recommended if, in Engineer's opinion, such recommendation would be incorrect 

or if on the basis of subsequently discovered evidence or subsequent inspections 

or tests Engineer considers such refusal or nullification necessary to protect Buyer 

from loss because the Contract Price has been reduced, Goods are found to be 

non-conforming, or Seller has failed to furnish acceptable Special Services. 

10.03 Amount and Timing of Progress Payments 

A. Subject to Paragraph 10.02.A., the amounts of the progress payments will be as provided 

in the Agreement. Buyer shall within 30 days after receipt of each Application for 

Payment with Engineer's recommendation pay Seller the amount recommended; but, in 

the case of the Application for Payment upon Buyer's acknowledgment of receipt of the 

Goods, said 30-day period may be extended for so long as is necessary (but in no event 

more than 60 days) for Buyer to examine the bill of sale and other documentation 
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submitted therewith. Buyer shall notify Seller promptly of any deficiency in the 

documentation and shall not unreasonably withhold payment. 

10.04 Suspension of or Reduction in Payment 

A. Buyer may suspend or reduce the amount of progress payments, even though 

recommended for payment by Engineer, under the following circumstances: 

1. Buyer has reasonable grounds to conclude that Seller will not furnish the Goods 

or the Special Services in accordance with the Contract Documents, and 

2. Buyer has requested in writing assurances from Seller that the Goods and Special 

Services will be delivered or furnished in accordance with the Contract 

Documents, and Seller has failed to provide adequate assurances within ten days 

of Buyer’s written request. 

B. If Buyer refuses to make payment of the full amount recommended by Engineer, Buyer 

will provide Seller and Engineer immediate written notice stating the reason for such 

action and promptly pay Seller any amount remaining after deduction of the amount 

withheld.  Buyer shall promptly pay Seller the amount withheld when Seller corrects the 

reason for such action to Buyer’s satisfaction. 

10.05 Final Application for Payment 

A. After Seller has corrected all non-conformities to the reasonable satisfaction of Buyer and 

Engineer, furnished all Special Services, and delivered all documents required by the 

Contract Documents, Engineer will issue to Buyer and Seller a notice of acceptance. 

Seller may then make application for final payment following the procedure for progress 

payments. The final Application for Payment will be accompanied by all documentation 

called for in the Contract Documents, a list of all unsettled Claims, and such other data 

and information as Buyer or Engineer may reasonably require. 

10.06 Final Payment 

A. If, on the basis of final inspection and the review of the final Application for Payment 

and accompanying documentation, Engineer is reasonably satisfied that Seller has 

furnished the Goods and Special Services in accordance with the Contract Documents, 

and that Seller's has fulfilled all other obligations under the Contract Documents, then 

Engineer will, within ten days after receipt of the final Application for Payment, 

recommend in writing final payment subject to the provisions of Paragraph 10.07 and 

present the Application to Buyer. Otherwise, Engineer will return the Application to 

Seller, indicating the reasons for refusing to recommend final payment, in which case 

Seller shall make the necessary corrections and resubmit the Application for payment. If 

the Application and accompanying documentation are appropriate as to form and 

substance, Buyer shall, within 30 days after receipt thereof, pay Seller the amount 

recommended by Engineer, less any sum Buyer is entitled to set off against Engineer's 
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recommendation, including but not limited to liquidated damages to which Buyer is 

entitled. 

10.07 Waiver of Claims 

A. The making and acceptance of final payment will constitute: 

1. a waiver of all Claims by Buyer against Seller, except Claims arising from 

unsettled liens from non-conformities in the Goods or Special Services appearing 

after final payment, from Seller's failure to comply with the Contract Documents 

or the terms of any special guarantees specified therein, or from Seller's 

continuing obligations under the Contract Documents; and 

2. a waiver of all Claims by Seller against Buyer (other than those previously made 

in accordance with the requirements herein and listed by Seller as unsettled as 

required in Paragraph 10.05.A, and not resolved in writing). 

ARTICLE 11 – CANCELLATION, SUSPENSION, AND TERMINATION 

11.01 Cancellation 

A. Buyer has the right to cancel the Contract, without cause, at any time prior to delivery of 

the Goods by written notice.  Cancellation pursuant to the terms of this paragraph shall 

not constitute a breach of contract by Buyer.  Upon cancellation:   

1. Buyer shall pay Seller for the direct costs incurred in producing any Goods that 

Seller has specially manufactured for the Project, plus a fair and reasonable 

amount for overhead and profit. 

2. For Goods that are not specially manufactured for the Project, Seller shall be 

entitled to a restocking charge of 10 percent of the unpaid Contract Price of such 

Goods.  

11.02 Suspension of Performance by Buyer 

A. Buyer has the right to suspend performance of the Contract for up to a maximum of 

ninety days, without cause, by written notice.  Upon suspension under this paragraph, 

Seller shall be entitled to an increase in the Contract Times and Contract Price caused by 

the suspension, provided that performance would not have been suspended or delayed for 

causes attributable to Seller. 

11.03 Suspension of Performance by Seller 

A. Subject to the provisions of Paragraph 5.07.B, Seller may suspend the furnishing of the 

Goods and Special Services only under the following circumstance: 
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1. Seller has reasonable grounds to conclude that Buyer will not perform its future 

payment obligations under the Contract; and, 

2. Seller has requested in writing assurances from Buyer that future payments will 

be made in accordance with the Contract, and Buyer has failed to provide such 

assurances within ten days of Seller’s written request.   

11.04 Breach and Termination 

A. Buyer’s Breach: 

1. Buyer shall be deemed in breach of the Contract if it fails to comply with any 

material provision of the Contract Documents, including but not limited to: 

a. wrongful rejection or revocation of Buyer’s acceptance of the Goods, 

b. failure to make payments in accordance with the Contract Documents, or 

c. wrongful repudiation of the Contract. 

2. Seller shall have the right to terminate the Contract for cause by declaring a 

breach should Buyer fail to comply with any material provisions of the Contract.  

Upon termination, Seller shall be entitled to all remedies provided by Laws and 

Regulations. 

a. In the event Seller believes Buyer is in breach of its obligations under the 

Contract, Seller shall provide Buyer with reasonably prompt written notice 

setting forth in sufficient detail the reasons for declaring that it believes a 

breach has occurred.  Buyer shall have seven days from receipt of the written 

notice declaring the breach (or such longer period of time as Seller may grant 

in writing) within which to cure or to proceed diligently to cure such alleged 

breach. 

B. Seller’s Breach: 

1. Seller shall be deemed in breach of the Contract if it fails to comply with any 

material provision of the Contract Documents, including, but not limited to: 

a. failure to deliver the Goods or perform the Special Services in accordance 

with the Contract Documents, 

b. wrongful repudiation of the Contract, or 

c. delivery or furnishing of non-conforming Goods and Special Services. 

2. Buyer may terminate Seller’s right to perform the Contract for cause by declaring 

a breach should Seller fail to comply with any material provision of the Contract 
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Documents.  Upon termination, Buyer shall be entitled to all remedies provided 

by Laws and Regulations. 

a. In the event Buyer believes Seller is in breach of its obligations under the 

Contract, and except as provided in Paragraph 11.04.B.2.b, Buyer shall 

provide Seller with reasonably prompt written notice setting forth in sufficient 

detail the reasons for declaring that it believes a breach has occurred.  Seller 

shall have seven days from receipt of the written notice declaring the breach 

(or such longer period of time as Buyer may grant in writing) within which to 

cure or to proceed diligently to cure such alleged breach. 

b. If and to the extent that Seller has provided a performance bond under the 

provisions of Paragraph 4.01, the notice and cure procedures of that bond, if 

any, shall supersede the notice and cure procedures of Paragraph 11.04.B.2.a. 

ARTICLE 12 – LICENSES AND FEES 

12.01 Intellectual Property and License Fees 

A. Unless specifically stated elsewhere in the Contract Documents, Seller is not transferring 

any intellectual property rights, patent rights, or licenses for the Goods delivered.  

However, in the event the Seller is manufacturing to Buyer’s design, Buyer retains all 

intellectual property rights in such design. 

B. Seller shall pay all license fees and royalties and assume all costs incident to the use or 

the furnishing of the Goods, unless specified otherwise by the Contract Documents.   

12.02 Seller’s Infringement  

A. Subject to Paragraph 12.01.A, Seller shall indemnify and hold harmless Buyer, Engineer 

and their officers, directors, members, partners, employees, agents, consultants, 

contractors, and subcontractors from and against all claims, costs, losses, damages, and 

judgments (including but not limited to all reasonable fees and charges of engineers, 

architects, attorneys and other professionals and all court or arbitration or other dispute 

resolution costs) arising out of or relating to any infringement or alleged infringement of 

any United States or foreign patent or copyright by any of the Goods as delivered 

hereunder.  

B. In the event of suit or threat of suit for intellectual property infringement, Buyer will 

promptly notify Seller of receiving notice thereof. 

C. Seller shall promptly defend the claim or suit, including negotiating a settlement.  Seller 

shall have control over such claim or suit, provided that Seller agrees to bear all expenses 

and to satisfy any adverse judgment thereof. 
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1. If Seller fails to defend such suit or claim after written notice by Buyer, Seller will 

be bound in any subsequent suit or claim against Seller by Buyer by any factual 

determination in the prior suit or claim. 

2. If Buyer fails to provide Seller the opportunity to defend such suit or claim after 

written notice by Seller, Buyer shall be barred from any remedy against Seller for 

such suit or claim. 

D. If a determination is made that Seller has infringed upon intellectual property rights of 

another, Seller may obtain the necessary licenses for Buyer’s benefit, or replace the 

Goods and provide related design and construction as necessary to avoid the infringement 

at Seller’s own expense. 

12.03 Buyer’s Infringement  

A. Buyer shall indemnify and hold harmless Seller, and its officers, directors, partners, 

employees, agents, consultants, contractors, and subcontractors from and against all 

claims, costs, losses, damages, and judgments (including but not limited to all reasonable 

fees and charges of engineers, architects, attorneys and other professionals and all court 

or arbitration or other dispute resolution costs) arising out of or relating to any 

infringement or alleged infringement of any United States or foreign patent or copyright 

caused by Seller’s compliance with Buyer’s design of the Goods or Buyer’s use of the 

Goods in combination with other materials or equipment in any process (unless intent of 

such use was known to Seller and Seller had reason to know such infringement would 

result). 

B. In the event of suit or threat of suit for intellectual property infringement, Seller must 

after receiving notice thereof promptly notify Buyer. 

C. Upon written notice from Seller, Buyer shall be given the opportunity to defend the claim 

or suit, including negotiating a settlement.  Buyer shall have control over such claim or 

suit, provided that Buyer agrees to bear all expenses and to satisfy any adverse judgment 

thereof. 

1. If Buyer fails to defend such suit or claim after written notice by Seller, Buyer 

will be bound in any subsequent suit or claim against Buyer by Seller by any 

factual determination in the prior suit or claim. 

2. If Seller fails to provide Buyer the opportunity to defend such suit or claim after 

written notice by Buyer, Seller shall be barred from any remedy against Buyer for 

such suit or claim. 

12.04 Reuse of Documents 

A. Neither Seller nor any other person furnishing any of the Goods and Special Services 

under a direct or indirect contract with Seller shall:  (1) acquire any title to or ownership 



VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016 

EJCDC P-700, Standard General Conditions for Procurement Contracts. 

Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies, 

American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved. 

Page 31 of 34 

rights in any of the Drawings, Specifications, or other documents (or copies of any 

thereof) prepared by or bearing the seal of Engineer or its consultants, including 

electronic media versions; or (2) reuse any of such Drawings, Specifications, other 

documents, or copies thereof on any other project without written consent of Buyer and 

Engineer and specific written verification or adaptation by Engineer.  This prohibition 

will survive termination or completion of the Contract.  Nothing herein shall preclude 

Seller from retaining copies of the Contract Documents for record purposes.  

12.05 Electronic Data 

A. Unless otherwise stated in the Supplementary Conditions, copies of data furnished by 

Buyer or Engineer to Seller, or by Seller to Buyer or Engineer that may be relied upon are 

limited to the printed copies (also known as hard copies). Files in electronic media format 

of text, data, graphics, or other types are furnished only for the convenience of the 

receiving party. Any conclusion or information obtained or derived from such electronic 

files will be at the user’s sole risk. If there is a discrepancy between the electronic files 

and the hard copies, the hard copies govern. 

B. Because data stored in electronic media format can deteriorate or be modified 

inadvertently or otherwise without authorization of the data’s creator, the party receiving 

electronic files agrees that it will perform acceptance tests or procedures within 60 days, 

after which the receiving party shall be deemed to have accepted the data thus 

transferred. The transferring party will correct any errors detected within the 60-day 

acceptance period. 

C. When transferring documents in electronic media format, the transferring party makes no 

representations as to long term compatibility, usability, or readability of documents 

resulting from the use of software application packages, operating systems, or computer 

hardware differing from those used by the data’s creator. 

ARTICLE 13 – DISPUTE RESOLUTION 

13.01 Dispute Resolution Method 

A.  Either Buyer or Seller may initiate the mediation of any Claim decided in writing by 

Engineer under Paragraph 9.06.B or 9.06.C before such decision becomes final and 

binding.  The mediation will be governed by the Construction Industry Mediation Rules 

of the American Arbitration Association in effect as of the Effective Date of the 

Agreement.  The request for mediation shall be submitted in writing to the American 

Arbitration Association and the other party to the Contract.  Timely submission of the 

request shall stay the Engineer's decision from becoming final and binding. 

B. Buyer and Seller shall participate in the mediation process in good faith.  The process 

shall be concluded within 60 days of filing of the request.  The date of termination of the 

mediation shall be determined by application of the mediation rules referenced above. 
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C. If the mediation process does not result in resolution of the Claim, then Engineer’s 

written decision under Paragraph 9.06.B or a denial pursuant to Paragraph 9.06.C shall 

become final and binding 30 days after termination of the mediation unless, within that 

time period, Buyer or Seller: 

1. elects in writing to invoke any dispute resolution process provided for in the 

Supplementary Conditions, or 

2. agrees with the other party to submit the Claim to another dispute resolution 

process, or 

3. if no dispute resolution process has been provided for in the Supplementary 

Conditions, delivers to the other party written notice of the intent to submit the 

Claim to a court of competent jurisdiction, and within 60 days of the termination 

of the mediation institutes such formal proceeding. 

ARTICLE 14 – MISCELLANEOUS 

14.01 Giving Notice 

A. Whenever any provision of the Contract Documents requires the giving of written notice, 

it will be deemed to have been validly given if: 1) delivered in person to the individual or 

to a member of the firm or to an officer of the corporation for whom it is intended, or 2) 

if delivered at or sent by registered or certified mail, postage prepaid, to the last business 

address known to the giver of the notice. 

14.02 Controlling Law 

A. This Contract is to be governed by the law of the state in which the Point of Destination 

is located. 

B. In the case of any conflict between the express terms of this Contract and the Uniform 

Commercial Code, as adopted in the state whose law governs, it is the intent of the parties 

that the express terms of this Contract shall apply. 

14.03 Computation of Time 

A. When any period of time is referred to in the Contract Documents by days, it will be 

computed to exclude the first and include the last day of such period. If the last day of 

any such period falls on a Saturday or Sunday or on a day made a legal holiday by the 

law of the applicable jurisdiction, such day shall be omitted from the computation. 

14.04 Cumulative Remedies 

A. The duties and obligations imposed by these General Conditions and the rights and 

remedies available hereunder to the parties hereto are in addition to, and are not to be 

construed in any way as a limitation of, any rights and remedies available to any or all of 



VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016 

EJCDC P-700, Standard General Conditions for Procurement Contracts. 

Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies, 

American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved. 

Page 33 of 34 

them which are otherwise imposed or available by Laws or Regulations, by special 

warranty or guarantee, or by other provisions of the Contract Documents, and the 

provisions of this paragraph will be as effective as if repeated specifically in the Contract 

Documents in connection with each particular duty, obligation, right, and remedy to 

which they apply. 

14.05 Survival of Obligations 

A. All representations, indemnifications, warranties and guarantees made in, required by, or 

given in accordance with the Contract Documents, as well as all continuing obligations 

indicated in the Contract Documents, will survive final payment, completion, and 

acceptance of the Goods and Special Services and termination or completion of the 

Agreement. 

14.06 Entire Agreement 

A. Buyer and Seller agree that this Agreement is the complete and final agreement between 

them, and supersedes all prior negotiations, representations, or agreements, either written 

or oral.  This Agreement may not be altered, modified, or amended except in writing 

signed by an authorized representative of both parties 
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SECTION 00800 

SUPPLEMENTARY CONDITIONS 

 

These Supplementary Conditions amend or supplement the Standard General Conditions of the Construction 

Contract, EJCDC C-700 (2013 Edition).  All provisions which are not so amended or supplemented remain 

in full force and effect. 

 

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions.  

Additional terms used in these Supplementary Conditions have the meanings stated below, which are 

applicable to both the singular and plural thereof. 

 

The address system used in these Supplementary Conditions is the same as the address system used in the 

General Conditions, with the prefix “SC” added thereto. 

 

 

SC-2.04 Commencement of Contract Times; 

Notice to Proceed  

 
Add the following new paragraphs immediately 

after Paragraph 2.04.A 

 

The Instructions, Bid Form, Agreement, and 

General Conditions establish a schedule of events 

from the opening of Bids to the day when the 

Contract Times must start to run. 

 

The events contemplated by the proposed 

schedule, based on a 60-day period for Bids to 

remain subject to acceptance, may be summarized 

as follows: 

 

Day 1 Bid Opening 

 

Day 1-35, or pre-opening.  Within 5 days of a 

request therefor each Bidder must   submit to 

Buyer written evidence of Bidder’s qualifications 

as provided in I-4. 

 

Day 36 Notice of Award should be given to 

Successful Bidder by this date in order to complete 

the two subsequent events within the time 

specified and not exceed the 60-day period for 

Bids to remain open. Notice of Award must be 

accompanied by the Agreement in form for 

signing and with all exhibits attached (see I-20.01). 

 

Day 51 By this date (or within 15 days of 

delivery of Notice of Award) Successful Bidder 

(Seller) must return the signed Agreement, 

evidence of insurance, and other required 

documents to Buyer (see I-20.01). Failure to do so 

will permit forfeiture of Bid security under I-8.02. 

 

Day 61 By this date (or within 10 days of 

receipt of signed Agreement and other documents 

from Seller) Buyer must sign and deliver to Seller 

one signed counterpart of Agreement with all 

Exhibits attached (see I-20.01). This is usually the 

Effective Date of the Agreement.  

 

Day 61 The Contract Times must start 

running no later than this date (or 30 days after the 

Effective Date of the Agreement if that is earlier), 

but by use of a Notice to Proceed as contemplated 

by GC-2.03 they may start running earlier than that 

once the Agreement has been signed by both 

parties and has become effective. 

 

SC-4.02 Insurance;  

 

Add the following new paragraphs immediately 

after Paragraph 4.02.E 

 

F.  Seller shall purchase and maintain such 

liability and other insurance as is appropriate for 

the furnishing of Goods and Special Services and 

as will provide protection from claims set forth 

below which may arise out of or result from 

Seller’s furnishing of the Goods or Special 

Services and Seller’s other obligations under the 

Contract Documents, whether the furnishing of 
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Goods and Special Services or other obligations 

are to be performed by Seller, any subcontractor or 

supplier, or by anyone directly or indirectly 

employed by any of them to furnish the Goods and 

Special Services, or by anyone for whose acts any 

of them may be liable: 

1. claims under workers’ compensation, disability 

benefits, and other similar employee benefit acts; 

2. claims for damages because of bodily injury, 

occupational sickness or disease, or death of 

Seller’s employees; 

3. claims for damages because of bodily injury, 

sickness or disease, or death of any person other 

than Seller’s employees;  

4. claims for damages insured by reasonably 

available personal injury liability coverage which 

are sustained:  (i) by any person as a result of an 

offense directly or indirectly related to the 

employment of such person by Seller, or (ii) by 

any other person for any other reason; 

5. claims for damages, other than to the Goods, 

because of injury to or destruction of tangible 

property wherever located, including loss of use 

resulting therefrom; and 

6. claims for damages because of bodily injury or 

death of any person or property damage arising out 

of the ownership, maintenance or use of any motor 

vehicle. 

G.  The policies of insurance so required by this 

Paragraph 4.02 to be purchased and maintained 

shall: 

1. with respect to insurance required by 

Paragraphs SC-4.02.F.3 through SC-4.02.F.6 

inclusive, include as additional insureds (subject to 

any customary exclusion in respect of professional 

liability) Buyer, Engineer, their consultants, and 

[Here list by name, (not Project role) other persons 

or entities to be included on policy as additional 

insureds] all of whom shall be listed as additional 

insureds, and include coverage for the respective 

officers, directors, partners, employees, agents, 

and other consultants and subcontractors of each 

and any of all such additional insureds, and the 

insurance afforded to these additional insureds 

shall provide primary coverage for all claims 

covered thereby; 

2. include at least the specific coverages and be 

written for not less than the limits of liability 

provided below or required by Laws or 

Regulations, whichever is greater; 

3. include completed operations insurance; 

4. include contractual liability insurance covering 

Seller’s indemnity obligations under Paragraphs 

5.09 and 12.02. 

5. contain a provision or endorsement that the 

coverage afforded will not be canceled, materially 

changed or renewal refused until at least thirty 

days prior written notice has been given to Buyer 

and Seller and to each other additional insured 

identified in these Supplementary Conditions to 

whom a certificate of insurance has been issued 

(and the certificates of insurance furnished by the 

Seller pursuant to Paragraph SC-4.02.I will so 

provide); 

6. remain in effect at least until final payment and 

at all times thereafter when Seller may be 

correcting, removing, or replacing non-

conforming Goods in accordance with 

Paragraph 8.03;  

7. with respect to completed operations insurance, 

and any insurance coverage written on a claims-

made basis, remain in effect for at least two years 

after final payment (and Seller shall furnish Buyer 

and each other additional insured identified in 

these Supplementary Conditions, to whom a 

certificate of insurance has been issued, evidence 

satisfactory to Buyer and any such additional 

insured of continuation of such insurance at final 

payment and one year thereafter); and  

8. with respect to any delegation of professional 

design services to Seller pursuant to Paragraph 
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5.10 of the General Conditions, include 

professional liability coverage by endorsement or 

otherwise. 

H. The limits of liability for the insurance required 

by Paragraph SC-4.02.F shall provide coverage for 

not less than the following amounts or greater 

where required by Laws and Regulations: 

1. Workers’ Compensation, and related coverages 

under Paragraphs SC-4.02.F.1 and F.2: 

a. State ............................................... Statutory 

b. Applicable Federal ........................ Statutory 

c. Employer’s Liability:   .................. $100,000 

(Each Person) 

 

2. Seller’s General Liability under Paragraphs 

SC-4.02.F.3 through F.6 which shall include 

completed operations and product liability 

coverages and eliminate the exclusion with respect 

to property under the care, custody and control of 

Seller: 

a. General Aggregate ..................... $2,000,000 

b. Products - Completed 

1) Operations Aggregate ............. $2,000,000 

 

c. Personal and Advertising 

1) Injury ....................................... $1,000,000 

2) Each Occurrence ..................... $2,000,000 

(Bodily Injury and Property Damage) 

 

d. Property Damage liability insurance will 

provide Explosion, Collapse, and Underground 

coverages where applicable. 

 

e. Excess or Umbrella Liability 

1) General Aggregate .................. $1,000,000 

2) Each Occurrence ..................... $1,000,000 

 

3. Automobile Liability under Paragraph SC-

4.02.F.6: 

a. Bodily Injury: 

1) Each person............................. $1,000,000 

2) Each Accident ......................... $2,000,000 

 

b. Property Damage: 

1) Each Accident ......................... $1,000,000 

2) Combined Single Limit of ...... $2,000,000 

 

The reference to a “combined single limit for 

bodily injury and property damage” will normally 

allow the insurance broker to negotiate the most 

advantageous arrangement for the insureds, and 

either alternative should be acceptable although 

the coverages provided may not be identical. Other 

variations are available. 

4. Professional Liability (if professional 

services have been delegated to Seller 

pursuant to Paragraph 5.10): ...... $1,000,000 

5. I.  Seller shall deliver to Buyer, with copies to 

each additional insured identified in these 

Supplementary Conditions, certificates of 

insurance (and other evidence of insurance 

requested by Buyer or any other additional 

insured) which Seller is required to purchase 

and maintain. 

J.  If Buyer has any objection to the coverage 

afforded by or other provisions of the insurance 

required to be purchased and maintained on the 

basis of non-conformance with the Contract 

Documents, Buyer shall notify Seller in writing 

within 10 days after receipt of the certificates or 

other evidence required by Paragraph SC-4.02.E. 

Seller shall provide such additional information in 

respect to insurance as Buyer shall reasonably 

request. 

SC-5.03 Laws and Regulations 

 

Add the following new paragraphs 

immediately after Paragraph 5.03.C 

 

D. This project is wholly or partially funded with 

United States Environmental Protection Agency 

funds, and therefore must comply with all federal 

cross cutter requirements.  Neither the United 

States nor its department’s agencies or employees 
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is or will be party to this invitation for bids or any 

resulting contract. This procurement will be 

subject to regulations contained in 40CFR part 31 

including the Davis Bacon Act requirements. 

 

E. All qualified applicants will receive 

consideration for employment without regard 

to race, color, religion, sex or national origin.  

The contractor will not discriminate against 

any employee or applicant for employment 

because of race, color, religion, sex, sexual 

orientation, gender identity, or national origin. 

The contractor will take affirmative action to 

ensure that applicants are employed, and that 

employees are treated during employment, 

without regard to their race, color, religion, 

sex, sexual orientation, gender identity, or 

national origin. Such action shall include, but 

not be limited to the following: Employment, 

upgrading, demotion, or transfer, recruitment 

or recruitment advertising; layoff or 

termination; rates of pay or other forms of 

compensation; and selection for training, 

including apprenticeship. The contractor 

agrees to post in conspicuous places, available 

to employees and applicants for employment, 

notices to be provided by the contracting 

officer setting forth the provisions of this 

nondiscrimination clause.  Bidders on this 

work will be required to comply with the 

President's Executive Order No. 11246, as 

amended. 

 

F. To ensure that Disadvantaged Business 

Enterprises (DBEs) have the opportunity to 

compete for procurements funded by EPA 

financial assistance, all Bidders shall make the six 

good faith efforts as outlined by EPA at 

http://www.epa.gov/osbp/dbe_efforts.htm. The 

Bidder must make a good faith effort to solicit and 

hire Disadvantaged Business to meet the goals 

outlined in EPA XP-215. A good faith effort 

requires that the Contractor: 1) Complete the 

affirmative steps outlined in XP-215, 2) Submit 

XP-215 with the bid proposal, 3) Submit with the 

bid proposal proof that affirmative steps have been 

taken and this should include copies of 

advertisements and letters of solicitation. A 

Proposal that omits XP-215 or does not support 

that a good faith effort was made will be 

considered non-responsive and the Bid Proposal 

rejected.  

 

SC-5.06 Shop Drawings and Samples 
 

Add the following new paragraphs immediately 

after Paragraph 5.06.E: 

F. Seller shall furnish required submittals with 

sufficient information and accuracy in order to 

obtain required approval of an item with no more 

than three submittals. Engineer will record 

Engineer’s time for reviewing subsequent 

submittals of Shop Drawings, samples, or other 

items requiring approval and Seller shall 

reimburse Buyer for Engineer’s charges for such 

time. 

G. In the event that Seller requests a change of a 

previously approved item, Seller shall reimburse 

Buyer for Engineer’s charges for its review time 

unless the need for such change is beyond the 

control of Seller 
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NMED CPB SUPPLEMENTAL CONDITIONS FOR FEDERALLY ASSISTED STORM 

WATER AND/OR WASTEWATER INFRASTRUCTURE UNDER THE CWSRF 
 

 
 
See the attached pages for the United States Environmental Protection Agency Region 6, New 
Mexico Environmental Department Construction Programs Bureau, Supplemental Conditions 
For Federally Assisted Storm Water and/or Wastewater Infrastructures Under the Clean Water 
State Revolving Loan Fund Revised October 2014. 
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REQUIRED FEDERAL FORMS

 
 

 

 

  
 9.  

10. AIS Material certification signed by supplier and/or manufacturer

8. AIS CWSRF 314



Detailed Guidance on the American Iron and Steel Requirements can be found at: 
http://water.epa.gov/grants_funding/aisrequirement.cfm

Enhancing Public Awareness of SRF Assistance Agreements - memo dated 
6/3/2015 -attached





-214

CERTIFICATION  BY  CONTRACTOR

STATEMENT OF COMPLIANCE 

WITH  LABOR  STANDARDS 

I understand that the falsification of any of the above certifications may subject the
contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18
and section 231 of title 31 of the United States Code.



XP-215 MBE/WBE/SBRA UTILIZATION INFORMATION SHEET 

NOTE:





MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:



MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:

I understand that a false statement on the above information may be grounds for 
rejection of this bid proposal or termination of the contract award. 







EPA FORM 6100-2 (DBE Subcontractor Participation Form) 

Disadvantaged Business Enterprise (DBE) Program  
DBE Subcontractor Participation Form 

Contract 
Item 

Number 

Description of  Work Received from the Prime Contractor  Involving 
Construction,  Services , Equipment or Supplies 

Amount Received 
by Prime 

Contractor 

1 A DBE is a Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as 
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as 
described in 40 CFR 33.202.  

2 

 



EPA FORM 6100-2 (DBE Subcontractor Participation Form) 

Disadvantaged Business Enterprise (DBE) Program 
DBE Subcontractor Participation Form 

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours 
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden 
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated 
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200 
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send 
the completed form to this address.

Subcontractor Signature Print Name 

Title Date 



EPA FORM 6100-3 (DBE Subcontractor Performance Form) 

Disadvantaged Business Enterprise (DBE) Program  
DBE Subcontractor Performance Form 

Contract Item Number Description of  Work Submitted to the Prime Contractor  
Involving Construction,  Services , Equipment or Supplies 

Price of Work 
Submitted to the 
Prime Contractor 

1 A DBE is a Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as 
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as 
described in 40 CFR 33.202.  

2 Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services 
pursuant to an EPA award of financial assistance. 



EPA FORM 6100-3 (DBE Subcontractor Performance Form) 

Disadvantaged Business Enterprise (DBE) Program 
DBE Subcontractor Performance Form 

Prime Contractor Signature Print Name 

Title Date 

Subcontractor Signature Print Name 

Title Date 

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours 
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden 
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated 
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200 
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send 
the completed form to this address. 



EPA FORM 6100-4 (DBE Subcontractor Utilization Form) 

Disadvantaged Business Enterprise (DBE) Program 
DBE Subcontractor Utilization Form 

Subcontractor Name/ 
Company Name 

Company Address/ Phone/ Email Est. Dollar 
Amt 

Currently 
DBE 

Certified? 

1 A DBE is a Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as 
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as 
described in 40 CFR 33.202.   

2 



EPA FORM 6100-4 (DBE Subcontractor Utilization Form) 

Disadvantaged Business Enterprise (DBE) Program 
DBE Subcontractor Utilization Form 

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours 
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden 
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated 
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200 
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send 
the completed form to this address. 

Prime Contractor Signature Print Name 

Title Date 



American Iron And Steel Certification 

The Contractor acknowledges to and for the benefit of the (City, County, or other legal entity) of 

_________ (“Purchaser”) and the  State of New Mexico (“State”)  that it understands the goods 

and services under this Agreement are being funded with monies made available by the Clean 

Water State Revolving Fund or Drinking Water State Revolving Fund that have federal statutory 

requirements commonly known as “American Iron and Steel;” that requires all of the iron and 

steel products used in the project to be produced in the United States (“American Iron and Steel 

Requirement”) including iron and steel products provided by the Contactor pursuant to this 

Agreement.   The Contractor hereby represents and warrants to and for the benefit of the 

Purchaser and the State that (a) the Contractor has reviewed and understands the American Iron 

and Steel Requirement, (b) all of the iron and steel products used in the project will be and/or 

have been produced in the United States in a manner that complies with the American Iron and 

Steel Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will 

provide any further verified information, certification or assurance of compliance with this 

paragraph, or information necessary to support a waiver of the American Iron and Steel 

Requirement, as may be requested by the Purchaser or the State. Notwithstanding any other 

provision of this Agreement, any failure to comply with this paragraph by the Contractor shall 

permit the Purchaser or State to recover from the Contractor any loss, expense, or cost incurred 

by the Purchaser or State resulting from any such failure, including loss of funding, whether in 

whole or in part, from the State or any resultant costs owed to the State by the Purchaser.  The 

Contractor and the Purchaser agree that neither this paragraph nor any other provision of this 

Agreement necessary to give this paragraph force or effect shall be amended or waived without 

the prior written consent of the State. 

Typed Name & Title of Contractor's Authorized Representative 

Signature of Contractor's Authorized Representative Date 

AIS CWSRF 314 



Sample Certifications for AIS compliance 

The following information is provided as a sample letter of step certification for AIS 

compliance. Documentation must be provided on company letterhead. 

Date 

Company Name 

Company Address 

City, State Zip 

Subject: American Iron and Steel Step Certification for Project (XXXXXXXXXX) 

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.) 

process for (manufacturing or fabricating) the following products and/or materials shipped or 

provided for the subject project is in full compliance with the American Iron and Steel 

requirement as mandated in EPA’s State Revolving Fund Programs. 

List Items, Products and/or Materials: 

1. Xxxx

2. Xxxx

3. Xxxx

Such process took place at the following location: 

If any of the above compliance statements change while providing material to this project we 

will immediately notify the prime contractor and the engineer. 

Signed by company representative: 

_______________________________________________________ 

Name and Title



 

The following information is provided as a sample letter of certification for AIS compliance. 

Documentation must be provided on company letterhead. 

Date 

Company Name 

Company Address 

City, State Zip 

Subject: American Iron and Steel Certification for Project (XXXXXXXXXX) 

I, (company representative), certify that the following products and/or materials 

shipped/provided to the subject project are in full compliance with the American Iron and Steel 

requirement as mandated in EPA’s State Revolving Fund Programs. 

Item, Products and/or Materials: 

1. Xxxx

2. Xxxx

3. Xxxx

Such process took place at the following location: 

If any of the above compliance statements change while providing material to this project we 

will immediately notify the prime contractor and the engineer. 

Signed by company representative 

_______________________________________________________ 

Name and Title 



3. Contract and Subcontract provisions.

 (a)  The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in 
excess of $2,000 which is entered into for the actual construction, alteration and/or repair, 
including painting and decorating, of a treatment work under the CWSRF or a construction
project under the DWSRF financed in whole or in part from Federal funds or in accordance with 
guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a 
Federal agency to make a loan, grant or annual contribution (except where a different meaning is 
expressly indicated), and which is subject to the labor standards provisions of any of the acts 
listed in § 5.1 or the FY 2012 Appropriations Act, the following clauses: 

(1) Minimum wages. 

(i) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or rebate 
on any account (except such payroll deductions as are permitted by regulations issued by the 
Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages and bona 
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not 
less than those contained in the wage determination of the Secretary of Labor which is attached 
hereto and made a part hereof, regardless of any contractual relationship which may be alleged to 
exist between the contractor and such laborers and mechanics.  

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination 
for the classification of work actually performed, without regard to skill, except as provided in § 
5.5(a)(4). Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein: 
Provided, That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. The wage determination (including any additional 
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web site,  
www.dol.gov.   

(ii)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or 
mechanics, including helpers, which is not listed in the wage determination and which is to be 
employed under the contract shall be classified in conformance with the wage determination. The 

3

Wage Rate Requirements

1



State award official shall approve a request for an additional classification and wage rate and 
fringe benefits therefore only when the following criteria have been met:  

(1) The work to be performed by the classification requested is not performed by a classification 
in the wage determination; and  

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination.  

(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the subrecipient(s) agree on the classification and wage rate 
(including the amount designated for fringe benefits where appropriate), documentation of the 
action taken and the request, including the local wage determination shall be sent by the 
subrecipient (s) to the State award official.  The State award official will transmit the request, to 
the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. 
Department of Labor, Washington, DC 20210 and to the EPA DB Regional Coordinator 
concurrently. The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification request within 30 days of receipt and so advise the 
State award official or will notify the State award official within the 30-day period that 
additional time is necessary.  

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the subrecipient(s) do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), the award 
official shall refer the request and the local wage determination, including the views of all 
interested parties and the recommendation of the State award official, to the Administrator for 
determination. The request shall be sent to the EPA DB Regional Coordinator concurrently. The 
Administrator, or an authorized representative, will issue a determination within 30 days of 
receipt of the request and so advise the contracting officer or will notify the contracting officer 
within the 30-day period that additional time is necessary.  

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the 
classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof.  

(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the 

42



Secretary of Labor has found, upon the written request of the contractor, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program.  

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official or an 
authorized representative of the Department of Labor,  withhold or cause to be withheld from the 
contractor under this contract or any other Federal contract with the same prime contractor, or 
any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, 
which is held by the same prime contractor, so much of the accrued payments or advances as 
may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the contractor or any subcontractor the full amount of wages required by 
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the (Agency) may, after written notice to the contractor, sponsor, applicant, or 
owner, take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds until such violations have ceased.  

(3) Payrolls and basic records. 

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the 
course of the work and preserved for a period of three years thereafter for all laborers and 
mechanics working at the site of the work.  Such records shall contain the name, address, and 
social security number of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or 
cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), 
daily and weekly number of hours worked, deductions made and actual wages paid. Whenever 
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall 
maintain records which show that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors employing 
apprentices or trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.  

(ii)(A)   The contractor shall submit weekly, for each week in which any contract work is 
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the sub-grant 
or loan from the State capitalization grant recipient.  Such documentation shall be available on 
request of the State recipient or EPA. As to each payroll copy received, the subrecipient shall 
provide written confirmation in a form satisfactory to the State indicating whether or not the 
project is in compliance with the requirements of 29 CFR 5.5(a)(1) based on the most recent 
payroll copies for the specified week. The payrolls shall set out accurately and completely all of 
the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social 
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security numbers and home addresses shall not be included on the weekly payrolls.  Instead the 
payrolls shall only need to include an individually identifying number for each employee (e.g., 
the last four digits of the employee's social security number). The required weekly payroll 
information may be submitted in any form desired. Optional Form WH-347 is available for this 
purpose from the Wage and Hour Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is 
responsible for the submission of copies of payrolls by all subcontractors. Contractors and 
subcontractors shall maintain the full social security number and current address of each covered 
worker, and shall provide them upon request to the subrecipient(s) for transmission to the State 
or EPA if requested by EPA , the State, the contractor, or the Wage and Hour Division of the 
Department of Labor for purposes of an investigation or audit of compliance with prevailing 
wage requirements. It is not a violation of this section for a prime contractor to require a 
subcontractor to provide addresses and social security numbers to the prime contractor for its 
own records, without weekly submission to the subrecipient(s).  

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following:  

(1) That the payroll for the payroll period contains the information required to be provided under 
§ 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained
under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and 
complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions have been made either directly or 
indirectly from the full wages earned, other than permissible deductions as set forth in 
Regulations, 29 CFR part 3;  

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and 
fringe benefits or cash equivalents for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract.  

(C) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (a)(3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code.  

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized representatives of 
the State, EPA or the Department of Labor, and shall permit such representatives to interview 
employees during working hours on the job. If the contractor or subcontractor fails to submit the 
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required records or to make them available, the Federal agency or State may, after written notice 
to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to 
submit the required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12.  

(4) Apprentices and trainees-- 

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the 
work they performed when they are employed pursuant to and individually registered in a bona 
fide apprenticeship program registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or 
with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his 
or her first 90 days of probationary employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but who has been certified by the 
Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship 
Agency (where appropriate) to be eligible for probationary employment as an apprentice. The 
allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be 
greater than the ratio permitted to the contractor as to the entire work force under the registered 
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or 
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the 
wage determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. Where a contractor is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates (expressed in percentages 
of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered 
program shall be observed. Every apprentice must be paid at not less than the rate specified in 
the registered program for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid 
fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full 
amount of fringe benefits listed on the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the Office 
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an apprenticeship program, the contractor will 
no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved.  

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not 
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less than the rate specified in the approved program for the trainee's level of progress, expressed 
as a percentage of the journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage determination for the classification of 
work actually performed. In addition, any trainee performing work on the job site in excess of 
the ratio permitted under the registered program shall be paid not less than the applicable wage 
rate on the wage determination for the work actually performed. In the event the Employment 
and Training Administration withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved.  

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR part 30.  

(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract.  

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines  may 
by appropriate, and also a clause requiring the subcontractors to include these clauses in any 
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12.  

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations 
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein 
incorporated by reference in this contract.  

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of 
this contract shall not be subject to the general disputes clause of this contract. Such disputes 
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the 
contractor (or any of its subcontractors) and  Subrecipient(s), State, EPA, the U.S. Department of 
Labor, or the employees or their representatives.  

(10) Certification of eligibility. 
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(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1).  

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).  

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001.

4. Contract Provision for Contracts in Excess of $100,000.

 (a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following 
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an 
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours 
and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by 
Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is employed 
on such work to work in excess of forty hours in such workweek unless such laborer or mechanic 
receives compensation at a rate not less than one and one-half times the basic rate of pay for all 
hours worked in excess of forty hours in such workweek.  

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the 
clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor 
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for the 
District of Columbia or a territory, to such District or to such territory), for liquidated damages. 
Such liquidated damages shall be computed with respect to each individual laborer or mechanic, 
including watchmen and guards, employed in violation of the clause set forth in paragraph (a)(1) 
of this section, in the sum of $10 for each calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in paragraph (a)(1) of this section.  

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written 
request of the EPA Award Official or an authorized representative of the Department of Labor, 
shall withhold or cause to be withheld, from any moneys payable on account of work performed 
by the contractor or subcontractor under any such contract or any other Federal contract with the 
same prime contractor, or any other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may 
be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for 
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unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of 
this section.  

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set 
forth in paragraph (a)(1) through (4) of this section and also a clause requiring the subcontractors 
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible 
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (a)(1) through (4) of this section.  

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the 
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29 
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor shall 
maintain payrolls and basic payroll records during the course of the work and shall preserve 
them for a period of three years from the completion of the contract for all laborers and 
mechanics, including guards and watchmen, working on the contract. Such records shall contain 
the name and address of each such employee, social security number, correct classifications, 
hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and 
actual wages paid. Further, the Subrecipient shall insert in any such contract a clause providing 
hat the records to be maintained under this paragraph shall be made available by the contractor or 
subcontractor for inspection, copying, or transcription by authorized representatives of the (write 
the name of agency) and the Department of Labor, and the contractor or subcontractor will 
permit such representatives to interview employees during working hours on the job. 

5. Compliance Verification

(a)  The subrecipient shall periodically interview a sufficient number of employees entitled to 
DB prevailing wages (covered employees) to verify that contractors or subcontractors are paying 
the appropriate wage rates.  As provided in 29 CFR 5.6(a)(6), all interviews must be conducted 
in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent 
documentation to memorialize the interviews.  Copies of the SF 1445 are available from EPA on 
request.   

(b) The subrecipient shall establish and follow an interview schedule based on its assessment of 
the risks of noncompliance with DB posed by contractors or subcontractors and the duration of 
the contract or subcontract. At a minimum, the subrecipient should conduct interviews with a 
representative group of covered employees within two weeks of each contractor or 
subcontractor’s submission of its initial weekly payroll data and two weeks prior to the estimated 
completion date for the contract or subcontract.  Subrecipients must conduct more frequent 
interviews if the initial interviews or other information indicates that there is a risk that the 
contractor or subcontractor is not complying with DB .  Subrecipients shall immediately conduct 
necessary interviews in response to an alleged violation of the prevailing wage requirements.  All 
interviews shall be conducted in confidence.    

(c)  The subrecipient shall periodically conduct spot checks of a representative sample of weekly 
payroll data to verify that contractors or subcontractors are paying the appropriate wage rates. 
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The subrecipient shall establish and follow a spot check schedule based on its assessment of the 
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the 
contract or subcontract.  At a minimum, if practicable, the subrecipient should spot check payroll 
data within two weeks of each contractor or subcontractor’s submission of its initial payroll data 
and two weeks prior to the completion date the contract or subcontract . Subrecipients must 
conduct more frequent spot checks if the initial spot check or other information indicates that 
there is a risk that the contractor or subcontractor is not complying with DB. In addition, during 
the examinations the subrecipient shall verify evidence of fringe benefit plans and payments 
thereunder by contractors and subcontractors who claim credit for fringe benefit contributions.  

(d)   The subrecipient shall periodically review contractors and subcontractors use of apprentices 
and trainees to verify registration and certification with respect to apprenticeship and training 
programs approved by either the U.S Department of Labor or a state, as appropriate, and that 
contractors and subcontractors are not using disproportionate numbers of, laborers, trainees and 
apprentices.  These reviews shall be conducted in accordance with the schedules for spot checks 
and interviews described in Item 5(b) and (c) above. 

(e)   Subrecipients must immediately report potential violations of the DB prevailing wage 
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour 
District Office listed at http://www.dol.gov/esa/contacts/whd/america2.htm.

II. Requirements under FY 2012 Appropriations Act For Subrecipients That Are
Not Governmental Entities

The following terms and conditions specify how recipients will assist EPA in meeting its DB 
responsibilities when DB applies to EPA awards of financial assistance under the FY2011 Full-
Year Continuing Appropriation Act with respect to subrecipients that are not governmental 
entities.  If a subrecipient has questions regarding when DB applies, obtaining the correct DB 
wage determinations, DB provisions, or compliance monitoring, it may contact the State 
recipient for guidance.  If a State recipient needs guidance, the recipient may contact (insert 
name or organizational unit Regional EPA DB contact) for guidance.  The recipient or 
subrecipient may also obtain additional guidance from DOL’s web site at 
http://www.dol.gov/esa/whd/recovery/

Under these terms and conditions, the subrecipient must submit its proposed DB wage 
determinations to the State recipient for approval prior to including the wage 
determination in any solicitation, contract task orders, work assignments, or similar 
instruments to existing contractors.  

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

Under the FY 2011 Full-Year Continuing Appropriation, DB prevailing wage requirements 
apply to the construction, alteration, and repair of treatment works carried out in whole or in part 
with assistance made available by a State water pollution control revolving fund and to any 
construction project carried out in whole or in part by assistance made available by a drinking 
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CROSS-CUTTING FEDERAL AUTHORITIES

Environmental Authorities

National Environmental Policy Act, Pub. L. No. 91-190 (1970), 42 U.S.C. § 4321 et. seq.
Executive Order 11593, Protection and Enhancement of the Cultural Environment
Fish and Wildlife Coordination Act, Pub. L. 85-624, as amended
Wilderness Act, Pub. L. 88-577, as amended

Historic Resources

o National Historic Preservation Act, Pub L. 89-665, as amended, 80 Stat. 917
(1966), 16 U.S.C. § 470 et. seq.

o Archeological and Historic Preservation Act, Pub. L. 93-291 (1974), 16 U.S.C. §
469a-1

Environmentally Sensitive Lands

o Protection of Wetlands, Executive Order 11990 (1977), as amended by Executive
Order 12608 (1997)

o Floodplain Management, Executive Order 11988 (1977), as amended by
Executive Order 12148 (1979)

o Farmland Protection Policy Act, Pub. L. 97-98 (1981), 7 U.S.C. § 4201 et. seq.

Coastal Area Protection

o Coastal Zone Management Act, Pub. L. 92-583 (1972), as amended, 16 U.S.C. §
1451 et. seq.

o Coastal Barriers Resources Act, Pub. L. 97-348, 96 Stat. 1653 (1982), 16 U.S.C. §
3501 et. seq.

Wild and Scenic Rivers Act, Pub. L. 90-542, 82 Stat. 913 (1968), 16 U.S.C. § 1271 et. 
seq.
Endangered Species Act, Pub. L. 93-205 (1973), as amended, 16 U.S.C. § 1531 et. seq.
Essential Fish Habitat Consultation Process under the Magnuson-Stevens Fishery 
Conservation and Management Act, Pub. L. 94-265 (1976), as amended, 16 U.S.C. § 
1801 et. seq.
Clean Air Act Conformity, Pub. L. 95-95 (1977), as amended, 42 U.S.C. § 7401 et. seq.
Safe Drinking Water Act, Pub. L. 93-523 (1974), as amended, 42 U.S.C. 300f et. seq.

Social Policy Authorities

Civil Rights Laws (i.e., Super Cross-Cutters)

o Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d
o Section 13 of the Federal Water Pollution Control Act Amendments of 1972, 33

U.S.C. § 1251
o Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794
o The Drug-Free Workplace Act of 1988, Pub. L. 100-690
o The Age Discrimination Act of 1975, 42 U.S.C. § 6102



Equal Employment Opportunity, Executive Order 11246 (1965)

Disadvantage Business Enterprise Provisions

Promoting the use of Small, Minority, and Women-Owned Businesses, Executive Orders 
11625, 12138 and 12432
Section 129 of the Small Business Administration Reauthorization and Amendment Act 
of 1988, Pub. L. 100-590
Department of Veterans Affairs and Housing and Urban Development, and Independent 
Agencies Appropriations Act, 1993 Pub. L. 102-389

Economic and Miscellaneous Authorities

Prohibitions Relating to Violators of the Clean Air Act and the Clean Water Act 
with Respect to Federal Contracts, Grants, or Loans

Executive Order No. 11738 (1973)
Section 306 of the Clean Air Act, 42 U.S.C. § 7606, and 
Section 508 of the Clean Water Act, 33 U.S.C. § 1368
Debarment and Suspension, Executive Order 12549 (1986)
New Restriction on Lobbying, Section 319 of Pub. L. 101-121
Demonstration Cities and Metropolitan Development Act, Pub. L. 89-754 (1966), as 
amended, 42 U.S.C. § 3331 et. seq.
Uniform Relocation and Real Property Acquisition Policies Act, Pub. L. 91-646 (1971), 
as amended, 42 U.S.C. §§ 4601-4655
Preservation of Open Competition and Government Neutrality Towards Government 
Contractors’ Labor Relations on Federal and Federally Funded Construction Projects
Executive Order 13202 (2001), as amended by Executive Order 13208 (2001)
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