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THIS AGREEMENT is by and between  Village of Taos Ski Valley (“Buyer”) and

Ovivo USA LLC (“Seller™).

Buyer and Seller hereby agree as follows:

ARTICLE 1 - GOODS AND SPECIAL SERVICES

1.01  Seller shall furnish the Goods and Special Services as specified or indicated in the
Contract Documents. The Goods and Special Services to be furnished are described in
Section 01110 Summary of Goods and Special Services, Section 01270 Definition of
Schedule of Values, and as further specified and defined in Divisions 1 and 11 of the
technical specifications.

ARTICLE 2 - THE PROJECT

2.01  The Project, of which the Goods and Special Services may be the whole or only a part, is
identified as follows:

A. Description of Project:

1.

The project consists of improvements to and expansion of the existing
wastewater treatment facility. The project components will include the existing
headworks, concrete equalization basin, WAS storage tanks, existing secondary
treatment process building structure, process tankage and piping systems,
disinfection system and outfall. Work will include existing building system
improvements including excavation, backfill, compaction and concrete footers,
slabs and tankage for the a portion of the MBR system, MCC room, control
room and bathroom, including heating and lighting systems; headworks
improvements including installation of a 2 mm mechanical fine screen, influent
channel and flume modifications, the MBR system materials and equipment,
process piping, valves and ancillary equipment; chemical feed and storage
systems necessary for the process treatment; removal and replacement of the
existing WAS storage tanks, connection to the outfall pipe and new outfall
structure, site access road construction, site drainage and erosion control, and all
associated materials, equipment and appurtenances required for a completely
functioning system as identified in the performance based Procurement Contract
Documents.

The Work covered by this performance based Procurement includes supply and
shipment of the complete MBR System. The MBR system (along with ancillary
processes, materials and components) will be off-loaded and installed by a
Contractor under a separate Contract.

B. Work Covered by Contract Documents:

1.

This Procurement is performance based. The Seller will be responsible for the
fabrication, supply, shipment, off-loading recommendations and coordination,
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installing Contractor coordination and installation inspection, operator training,
startup and performance testing of the complete MBR System ineluding all
MBR secondary treatment process materials and equipment provided to meet the
performance based requirements. The Seller shall supply and deliver to the
Village of Taos Ski Valley Wastewater Treatment Plant, 38 Ocean Boulevard,
Village of Taos Ski Valley, New Mexico all equipment, appurtenanees and
associated materials required for a completely functioning system, as referenced
in the Contract Documents.

ARTICLE 3 - ENGINEER

3.01 The Contract Documents for the Goods and Special Services have been prepared by

FEI Engineers, Inc. _ ("Engineer"), which is to act as Buyer's representative,

assume all duties and responsibilities, and have the rights and authority assigned to

Engineer in the Contract Documents in connection with Seller’s furnishing of Goods and
Special Services.

ARTICLE 4 - POINT OF DESTINATION

4.01 The Point of Destination is designated as: 38 Ocean Boulevard, Taos Ski Valley, NM
87525.

ARTICLE 5 - CONTRACT TIMES

5.01 Time of the Essence

A. All time limits for Milestones, if any, including the submittal of Shop Drawings and
Samples, the delivery of Goods, and the furnishing of Special Services as stated in
the Contract Documents, are of the essence of the Contract.

5.02 Milestones

A. Date for Submittal of Shop Drawings and Samples: Seller shall submit all Shop
Drawings and Samples required by the Contract Documents to Buyer for Engineer’s
review and approval on or before June 12, 2018. It is the intent of the parties that (1)
Engineer conduct such review and issue its approval, or a denial accompanied by
substantive comments regarding information needed to gain approval, within 30 days
of Seller's submittal of sueh Shop Drawings and Samples; and (2) resubmittals be
limited whenever possible. If more than one resubmittal is necessary for reasons not
the fault and beyond the control of Seller, then Seller shall be entitled to seek
appropriate relief under Paragraph 7.02.B of the General Conditions.

B. Date for Delivery of Goods: The Goods are to be delivered to the Point of
Destination and ready for Buyer’s receipt of delivery on (or within a period of 15
days prior to) November 27, 2018.

C. Days for Furnishing Special Services: The furnishing of Special Services to Buyer
that include installation, start up, and performance services will commence within
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120 days (June 2019) after Buyer’s acknowledgement of receipt of delivery of the
Goods, and shall be completed within 60 days (September 2019) thereafter.

Buyer's Final Inspection

A. Date for Final Inspection: Buyer shall make its final inspection of the Goods

pursuant to Paragraph 8.01.C of the General Conditions on or before September 17,
2019. This date shall be adjusted equitably if Seller fails to deliver the Goods or
furnish Special Services in compliance with the Milestones established in Paragraphs
5.02.B and 5.02.C of this Agreement.

5.04 Liquidated Damages

A. Buyer and Seller recognize that Buyer will suffer financial loss if the Goods are not

delivered at the Point of Destination and ready for receipt of delivery by Buyer
within the times specified in Paragraph 5.02 above, plus any extensions thereof
allowed in accordance with Article 7 of the General Conditions. The parties also
recognize that the timely performance of services by others involved in the Project is
materially dependent upon Seller’s specific compliance with the requirements of
Paragraph 5.02. Further, they recognize the delays, expense, and difficulties
involved in proving the actual loss suffered by Buyer if complete acceptable Goods
are not delivered on time. Accordingly, instead of requiring such proof, Buyer and
Seller agree that as liquidated damages for delay (but not as a penalty) Seller shall
pay Buyer $200 for each day that expires after the time specified in Paragraph 5.02.B
for delivery of acceptable Goods. Seller’s liability for liquidated damages shall not
exceed, in the aggregate, any amount more than fifteen (15%) of the total contract
value stated in seller’s bid for the equipment that is not delivered on time. Seller
shall not be liable for Liquidated Damages due to delays caused by Force Majeure
events, nor delays caused by Buyer, including but not limited to late drawing
approval, inspection delays, scope changes, etc. Notwithstanding any other
provision of the Agreement to the contrary, payment of liquidated damages shall be
Seller's sole liability and Buyer's sole remedy for late delivery of the equipment;
however, this limitation shall not affect or impair Buyer’s rights and remedies under
contract or law as to all Othel prowszons of this Agieement Such remedies shaﬂ not
be enforced 0 ,
delivery, if separate and umelated delays by othez paltles to the pro;ect that is the
subject of this Agreement exceed Seller’s delay.

ARTICLE 6 - CONTRACT PRICE

Buyer shall pay Seller for furnishing the Goods and Special Services in accordance with
the Contract Documents as follows:

A. The prices stated in Seller’s Bid, attached hereto as an exhibit.
ARTICLE 7-PAYMENT PROCEDURES

Submittal and Processing of Payment
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A. Seller shall submit Applications for Payment in accordance with Article 10 of the
General Conditions. Applications for Payment will be processed by Engineer as
provided in the General Conditions.

7.02  Progress Payments; Retainage

A. Buyer shall make progress payments on account of the Contract Price on the basis of
Seller’s Applications for Payment as follows (refer to the attached MBR
Procurement Schedule Gantt Chart):

Two percent (2%) upon Notice to Proceed.

Two percent (2%) upon completion of the 60% design milestone.

Three percent (3%) upon completion of the final design milestone.

Two percent (2%) upon delivery of all submittals

Three percent (3%) upon approval of all submittals.

Sixty eight percent (68%) upon delivery of goods to point of destination.

NS R -

Ten percent (10%) upon successful start-up of the equipment (Start-up begins
within 9 months from delivery).

8. Ten percent (10%) upon successful completion of the project performance
testing (Not to exceed 2 months from successful start-up of the equipment).

7.03  Final Payment

A. Upon receipt of the final Application for Payment accompanied by Engineer’s
recommendation of payment, Buyer shall pay Seller the amount recommended by
Engineer, less any sum Buyer is entitled to set off against Engineer's
recommendation, including but not limited to liquidated damages.

ARTICLE 8 - INTEREST

8.01  All monies not paid when due as provided in Article 10 of the General Conditions shall
bear interest at the statutory rate.

ARTICLE 9 - SELLER’S REPRESENTATIONS
9.01 In order to induce Buyer to enter into this Agreement, Seller makes the following

representations:

A. Seller has examined and carefully studied the Contract Documents and the other
related data identified in the Bidding Documents, as applicable to Seller's obligations
identified in Article 1 above.

B. If required by the Bidding Documents to visit the Point of Destination and site
where the Goods are to be installed or Special Services will be provided, or if, in
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Seller’s judgment, any local condition may affect cost, progress, or the furnishing of
the Goods and Special Services, Seller has visited the Point of Destination and site
where the Goods are to be installed or Special Services will be provided and_become
familiar with and is satisfied as to the observable local conditions that may affect
cost, progress, and the furnishing of the Goods and Special Services.

C. Seller is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and the furnishing of the Goods and Special Services.

D. Seller has carefully studied, considered, and correlated the information known to
Seller;_information commonly known to sellers of similar goods doing business in
the locality of the Point of Destination and the site where the Goods will be installed
or where Special Services will be provided; information and observations obtained
from Seller’s visits, if any, to the Point of Destination and site where the Goods are
to be installed or Services will be provided; and any reports and drawings identified
in the Bidding Documents regarding the Point of Destination and the site where the
Goods will be installed or where Special Services will be provided, with respect to
the effect of such information, observations, and documents on the cost, progress,
and performance of Seller's obligations under the Contract Documents.

E. Seller has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Seller has discovered in the Contract Documents, and the written
resolution (if any) thereof by Engineer is acceptable to Seller.

F. The Contract Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for furnishing Goods and Special Services.

ARTICLE 16 - CONTRACT DOCUMENTS

10.01 Contents
A. The Contract Documents consist of the foﬂowing:
1. This Agreement (pages 1 to 8, inclusive).
Performance bond (pages 1 to 6, inclusive).
Payment bond (pages 1 to 6, inclusive).
Other bonds.

(pages to , inclusive).

General Conditions (pages 1 to 34, inclusive).
Supplementary Conditions (pages 1 to 4, inclusive).

Specifications as listed in the table of contents of the Project Manual.

B A T

Drawings, consisting of a cover sheet and sheets numbered through
, inclusive, with each sheet bearing the following general title:

10. Addenda (numbers 1 to 2, inclusive).
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11. Exhibits to this Agreement (enumerated as follows):

a. Exhibit A-1 to Agreement between Buyer and Seller dated
Assignment of Contract; Consent to Assignment; and Acceptance of

Assignment.

b. Exhibit A-2 to Agreement between Buyer and Seller dated ,
Agreement to Assignment by Seller’s Surety.

c. Seller’s Bid, solely as to the prices set forth therein (pages to ,
inclusive);

d.  Documentation submitted by Seller prior to Notice of Award (pages
to , inclusive);

12. The following which may be delivered or issued on or after the Effective Date of
the Agreement and are not attached hereto:

a. Notice to Proceed;
b. Change Order(s);
c. Work Change Directive(s).

B. The documents listed in Paragraph 10.01.A are attached to this Agreement (except as
expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 10.

o

D. The Contract Documents may only be amended, or supplemented as provided in
Paragraph 3.04 of the General Conditions.

ARTICLE 11 - MISCELLANEOUS

11.01 Terms

A. Terms used in this Agreement will have the meanings indicated in the General
Conditions and the Supplementary Conditions.

11.02 Assignment of Contract

A. Buyer has the right to assign this Contract for furnishing Goods and Special
Services, but only to a person or entity with sufficient ability to satisfy all of Buyer's
obligations under this Contract, and Seller hereby consents to such assignment.
Forms documenting the assignment of the Contract, and consent of Seller’s surety to
the assignment, have been executed by Buyer, Seller, and Seller's surety, and are
attached as exhibits to this Agreement.

1. The Contract will be executed in the name of Buyer initially, and will be
assigned to a construction contractor designated by Buyer. Such construction
contractor's responsibilities will include the installation of the Goods. The
assignment will occur on the effective date of the agreement between Buyer and
the construction contractor, which is expected to occur on or about _ April 11,
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2018 . As of the date of acceptance of assignment by the construction
contractor, all references in the Contract Documents to Buyer shall mean the
designated construction contractor.

2. The assignment of the Contract shall relieve the assignor from all further
obligations and liabilities under this Contract. After assignment, Seller shall
become a subcontractor or supplier to the assignee and, except as noted herein,
all rights, duties, and obligations of Buyer under the Contract shall become the
rights, duties, and obligations of the assignee.

3. After assignment:

a.  All performance warranties, guarantees, and indemnifications required by
the Contract Documents will continue to run for the benefit of assignor and,
in addition, for the benefit of the assignee. However, if assignor and
assignee make the same warranty or guarantee claim, then Seller shall only
be liable once for such claim.

b. Except as provided in this Paragraph 11.02.A.3.b, all rights, duties, and
obligations of Engineer to assignee and Seller under this Contract will
cease.

1) Engineer will review Seller’s Applications for Payment and make
recommendations to assignee for payments as provided in Paragraphs
10.02 and 10.06 of the General Conditions,

2) Upon the written request of either the assignee or Seller, Engineer will
issue with reasonable promptness clarifications or interpretations of the
Contract Documents pursuant to the terms of Paragraph 9.02.A of the
General Conditions.

B. No other assignment by a party hereto of any rights under or interests in the Contract
Documents will be binding on another party hereto without the written consent of the
party sought to be bound. Specifically but without limitation, moneys that may
become due and moneys that are due may not be assigned without such consent
(except to the extent that the effect of this restriction may be limited by Laws and
Regulations). Unless specifically stated to the contrary in any written consent to
such an assignment, such an assignment will not release or discharge the assignor
from any duty or responsibility under the Contract Documents.

11.03 Successors and Assigns

A. Buyer and Seller each binds itself, its partners, successors, assigns, and legal
representatives to the other party hereto, its partners, successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in
the Contract Documents.

11.04 Severability
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A. Any provision or part of the Contract Documents held to be void or unenforceable
under any Law or Regulation shall be deemed stricken, and all remaining provisions
shall continue to be valid and binding upon Buyer and Seller. The Contract
Documents shall be reformed to replaee such stricken provision or part thereof with a
valid and enforeeable provision that comes as close as possible to expressing the
intention of the stricken provision.

11.05 Seller’s Certifications

A. Seller certifies that it has not engaged in corrupt, fraudulent, collusive, or eoercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 11.05:

1. “eorrupt practice” means the offering, giving, receiving, or soliciting of any
thing of value likely to influence the action of a public official in the bidding
proeess or in the Contract execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Buyer, (b) to establish Bid or Contraet prices at artificial non-competitive levels,
or (c) to deprive Buyer of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Buyer, a purpose of which is to
establish Bid prices at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

11.06 Limitations

A. Buyer and Seller waive against each other, and against the other’s officers, directors,
members, partners, employees, agents, consultants, and subcontractors, any and all
claims for or entitlement to incidental, indirect, or consequential damages arising out
of, resulting from, or related to the Contract. Upon assignment the terms of this
Paragraph 11.06.A shall be binding upon the assignee with respect to Seller and
assignor. To the extent permissible by applicable law, Seller shall have no further
liability in connection with this Agreement in excess of the cost of correcting any
defects, or in the absence of any defect, in excess of the value of this Agreement.
The terms of this mutual waiver do not apply to or limit any claim by either Buyer or
Seller against the other based on any of the following: ((a) costs, losses, or damages
attributable to personal or bodily injury, sickness, disease, or death, or to injury to or
destruction of the tangible property of others, or (b) intentional or reckless wrongful
conduct.
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11.07 Other Provisions:
Bonds

In no event shall Seller be obligated to provide a bond for which the value exceeds the
Agreement price, nor a duration which exceeds the first twenty four (24) months
of the warranty period.
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IN WITNESS WHEREOF, Buyer and Seller have signed this Agreement. Counterparts have
been delivered to Buyer and Seller. All portions of the Contract Documents have been signed or
identified by Buyer and Seller or on their behalf.

This Agreement will be effective on .2 o e é Z Cﬁ f

(which is the Effective Date

or other documents authorizing execution of

Buyer-Seller Agreement.)

o

i

of the Agreement).
_ Buyer: Vlllage of Taos Ski Valley Seller: _Ovivo USA LLC .
JRE YT Ll TN
o anne “;,, g "’()SA, L(o“a
At ‘e - .’
S B\}*‘i..\’.{’( @A\ &y\w\ By: Wj@ /{j L@Jé@: X
SR 4?“ _
3 [Co@late Seal} [Corporate Seal]
Aﬁeﬁ"'_ﬁ,ﬁﬂf& - Weolds /m Attest it o
%, ’
{ﬂ‘?ﬂl 9;35\?%31 giving notice: Address for giving notice: "'QE‘;f\,\S}I"
BE Box (1) {aHe Riverbsat R4, Svite 300
Taos Sk Uplley NI 83626 _satt Leke Sivy, uT 04123
(If Buyer is a corporation, attach evidence of Agent for service of process:
authority to sign. If Buyer is a public body, Cor porntion Service Compan Y
attach evidence of authority to sign and resolution _ 2 TH Centerville Rd., Suite 400

Wilmington  DE (9308

BOL LB 5400

(If Seller is a corporation or a partnership,
attach evidence of authority to sign.)

&7 Designated/%gresentative

&

Name: Mark G, Fratrick
Village Administrator

Title:

Address: PO Rex/00 73 WA S7525~

Phone:

S75-T76 - BLLZO
535 -916 - 114G

Facsimile:

Designated Representative

Name: Ve lere Morissebte

Title: Vice President

Address: dorb ?E'ﬁa’éf‘%@aﬁ? 3263;‘ Suik 300
Satk Lake 43 EE TR
2oy~ 431- 2000

Phone:

Facsimile: @0 '-931-30¢0
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EXHIBIT A-1 to Agreement
Between Buyer and Seller dated

ASSIGNMENT OF CONTRACT; CONSENT TO ASSIGNMENT;
AND ACCEPTANCE OF ASSIGNMENT

This assignment will be effective on the Effective Date of the Agreement between Buyef and
Construction Contractor.

The Contract between (‘inﬁér”) and

_(“Seller”)
for furnishing Goods and Special Services under the Contract Documents entitled :

is hereby assigned, transferred, and set over to : .
(*Construction Contractor”). Construction Contractor shall be totally responsible-for the

performance of Seller and for the duties, rights and obligations of Buyer, not otherwise retained

by Buyer, under the terms of the Contract between Buyer and Seller.

ASSIGNMENT DIRECTED BY:

Buyer
(If Buyer is a corporation, attach evidence
of authority to sign. If Buyer is a public By:

body, attach evidence of authority to sign (Signature) (Title)
and resolution or other documents authorizing
execution of Buyer-Seller Agreement.)

ASSIGNMENT
ACKNOWLEDGED AND ACCEPTED BY:

Seller

(If Seller is a corporation, attach By:

evidence of authority to sign.) (Signature) (Title)

ASSIGNMENT ACCEPTED BY:

Construction Contractor
(If Construction Contractor is a
corporation, attach evidence of authority By:

to sign.)
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EXHIBIT A-2 to Agreement Between
Buyer and Seller dated:

AGREEMENT TO ASSIGNMENT BY SELLER’S SURETY

Surety hereby acknowledges and agrees that the Contract for furnishing Goods and Special
Services under the Contract Documents entitled
by and between _(“Buyer”) and
(“Seller”) may be assigned, transferred, and set over to
(“Construction Contractor”), in accordance with Paragraph 11.02 of Agreement between Buyer
and Seller.

Surety further agrees that, upon assignment of the Contract, the Construction Contractor shall
have all the rights of the Buyer under the Performance Bond.

(Corporate Seal) Surety

Company:

By:

Signature and Title
(Attach Power of Attorney)
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CORPORATE RESOLUTION

i, Gwen Klees

{Individual Name}

Secretary of _ Ovivo USA, LLC an_ Delaware  Corporation
(Corporation Name) (State)

hereby certify that the Board of Directors of said Corporation on the 13t day of

January ,20 15, adopted a resolution authorizing the Vice President of this
(Corporation Title, Le., President, Vice President, sto.}

Company, namely, Valere Morissette , to sign bid proposals, sign and
p y prop

{Individual Name}
enter into any and all contracts and other instruments, sign and/or authorize bid guaranty and

performance bonds for the purpose of furnishing labor and materials at such price and upon such
terms and conditions, including any amendments or modifications thereto, as said

Vice President in his sole discretion shall deem best, and that said actions

{Corporation Title, i.¢., President, Vice President, sie.}. A
shall be binding upon the Cotporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said

Corporation at Montreal , QcC this__ 28" day
{City) B {State)
of May , 20_15, and I further certify that said resolution is still in
full force and effect.
Mfﬁgxy%‘
/
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SECTION 00550

NOTICE TO PROCEED
Buyer: Village of Taos Ski Valley
Seller: Ovivo USA LLC
Engineer: FEI Engineers, Inc.
Project: Wastewater Treatment Plant Improvements
TO SELLER:

Buyer hereby notifies Seller that the Contract Times under the above Contract will commence to run on
February 21, 2017

On that date, Seller shall start performing its obligations under the Contract Documents. No Work shall be
done at the Site prior to such date. In accordance with the Agreement, the contract times are described in
Atticle 5.

Before starting any Work at the Site, Seller must comply with the following:

Provide evidence of insurance in accordance with the General Conditions.

SELLER BUYER

Ovivo USA LLC Village of Taos Ski Valley
Seller’s Name Buyer’s Name

o ol o S

Signature Y - Signature

o~ E-20/7 23

Date Date
Valere Morissette Mark Fratrick
Print Name Print Name
Vice Presid pnt Village Administrator
Title Title
(If Seller is a corporation, a parinership, or a joint (If Buyer is a corporation, attach evidence of authority to
venture, attach evidence of authority to sign.) sign. If Buyer is a public body, attach evidence of authority

fo sign and resolution or other documents authorizing
execution of this Agreement.)

License No.:
(where applicable)

Copy: Engineer
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SECTION 00610
PERFORMANCE BOND FOR PROCUREMENT CONTRACTS

Any singular reference to Seller, Surety, Buyer, or other party shall be considered plural where
applicable.

SELLER (name and address):

Ovivo USA, LLC

4246 Riverboat Road, Ste. 300, Salt Lake City, UT 84123

SURETY (name and address of principal place of business):

Liberty Mutual Insurance Company

176 Berkeley Street, Boston, MA 02116 (617) 357-9500

BUYER (name and address):
Village of Taos Ski Valley

7 Firehouse Road, P.O. Box 100, Taos Ski Valley, NM 87525

CONTRACT
Effective Date:

Amount: $ 1,102,647.00 (One Million One Hundred Two Thousand Six Hundred Forty Seven and No/100 Dollars)

Description (Name and
lOCGﬁOl’I)I Wastewater Treatment Plant Improvements

BOND
Bond Number: 674027110

Date:
(not earlier than Contract date)

Amount: $ 1,102,647.00 (One Million One Hundred Two Thousand Six Hundred Forty Seven and No/100 Dollars)

Modifications to this Bond
Form: N/A

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
00610 — Performance Bond.
Copyright © 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
Note: This document was developed based on EJCDC Standard Form Design and Construction Related Documents, and has been
modified as necessary by FEI Engineers, Inc. EJCDC retains all proprietary rights to these documents.
Page 1 of 6




Surety and Seller, intending to be legally bound hereby, subject to the terms set forth below, do
each cause this Performance Bond to be duly executed on its behalf by its authorized officer,

agent, or representative.
SELLER SURETY

Ovivo USA, LLC Liberty Mutual Insurance Company
Surety’s Name

Seller’s Name
By: M\u ——— By: QM/?/(‘/‘L/ZRAMU\H

Signature Signature
Date: 3/ }//713)3} Date:
v

Print Name: E c&z i Z A & Z{szfg Print Name: Rebecca s, Leal

Title: ‘/a;- (S %,C_S j/(/lef 7L Title: Attorney-in-Fact

(Attach Power of Attorney)

Address: 4246 Riverboat Road, Ste. 300 Address: 444 w. 47th Street, Suite 900

Salt Lake City, UT 84123 Kansas City, MO 64112-1906

Phone: Phone: (816) gs0-9000

(801) 931-3000

Email: rleal@lockton.com

Email:

SEAL SN0 US4 ’(’fz SEAL

QLSRN
i SEAL :
L2003
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1. Seller and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to Buyer for the performance of the Contract, which is incorporated
herein by reference. For purposes of this bond, Buyer means Buyer’s assigns, if and when
Buyer has assigned the Contract.

2. If Seller performs the Contract, Surety and Seller have no obligation under this Bond, except
to participate in conferences as provided in Paragraph 3.1.

3. If there is no Buyer Default, Surety's obligation under this Bond shall arise after:

3.1. Buyer has notified Seller and Surety pursuant to Paragraph 10 that Buyer is considering
declaring a Seller Default and has requested and attempted to arrange a conference with
Seller and Surety to be held not later than 15 days after receipt of such notice to discuss
methods of performing the Contract. (If Buyer, Seller, and Surety agree, Seller shall be
allowed a reasonable time to perform the Contract, but such an agreement shall not waive
Buyer's right, if any, subsequently to declare a Seller Default); and

3.2. Buyer has declared a Seller Default and formally terminated Seller's right to complete
the Contract. Such Seller Default shall not be declared earlier than 20 days after Seller
and Surety have received notice as provided in Paragraph 3.1; and

3.3. Buyer has agreed to pay the Balance of the Contract Price to:
a. Surety in accordance with the terms of the Contract;
b. Another seller selected pursuant to Paragraph 4.3 to perform the Contract.

4. When Buyer has satisfied the conditions of Paragraph 3, Surety shall promptly and at Surety's
expense take one of the following actions:

4.1. Arrange for Seller, with consent of Buyer, to perform and complete the Contract; or

4.2. Undertake to perform and complete the Contract itself, through its agents or through
independent contractors; or

4.3. Obtain bids or negotiated proposals from qualified sellers acceptable to Buyer for a
contract for performance and completion of the Contract, arrange for a contract to be
prepared for execution by Buyer and a seller selected with Buyer's concurrence, to be
secured with performance and payment bonds executed by a qualified surety equivalent
to the Bonds issued on the Contract, and pay to Buyer the amount of damages as
described in Paragraph 6 in excess of the Balance of the Contract Price incurred by Buyer
resulting from Seller Default; or

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
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4.4. Waive its right to perform and complete, arrange for completion, or obtain a new seller,
and with reasonable promptness under the circumstances, either:

a. determine the amount for which it may be liable to Buyer and, as soon as practicable
after the amount is determined, tender payment therefor to Buyer; or

b. deny liability in whole or in part and notify Buyer citing reasons therefor.

If Surety does not proceed as provided in Paragraph 4 with reasonable promptness, Surety shall
be deemed to be in default on this Bond 15 days after receipt of an additional written notice
from Buyer to Surety demanding that Surety perform its obligations under this Bond, and
Buyer shall be entitled to enforce any remedy available to Buyer. If Surety proceeds as
provided in paragraph 4.4, and Buyer refuses the payment tendered or Surety has denied
liability, in whole or in part, without further notice Buyer shall be entitled to enforce any
remedy available to Buyer.

After Buyer has terminated Seller's right to complete the Contract, and if Surety elects to act
under Paragraph 4.1, 4.2, or 4.3, then the responsibilities of Surety to Buyer shall not be greater
than those of Seller under the Contract, and the responsibilities of Buyer to Surety shall not be
greater than those of Buyer under the Contract. To a limit of the amount of this Bond, but
subject to commitment by Buyer of the Balance of the Contract Price to mitigation of costs
and damages on the Contract, Surety is obligated without duplication for:

6.1. the responsibilities of Seller for correction or replacement of defective Goods and Special
Services and completion of the Contract;

6.2. Additional legal, design professional, and delay costs resulting from Seller's Default, and
resulting from the actions of or failure to act of Surety under Paragraph 4; and

6.3. Liquidated damages, or if no liquidated damages are specified in the Contract, actual
damages caused by delayed performance or non-performance of Seller.

Surety shall not be liable to Buyer or others for obligations of Seller that are unrelated to the
Contract, and the Balance of the Contract Price shall not be reduced or set off on account of
any such unrelated obligations. No right of action shall accrue on this Bond to any person or
entity other than Buyer or its heirs, executors, administrators, successors, or assigns.

Surety hereby waives notice of any change, including changes of time, to the Contract or to
related subcontracts, purchase orders and other obligations.

Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent
jurisdiction in the location of the Point of Destination, and shall be instituted within two years
after Seller Default or within two years after Seller ceased working or within two years after
Surety refuses or fails to perform its obligations under this Bond, whichever occurs first. If
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the provisions of this paragraph are void or prohibited by law, the minimum period of limitation
available to sureties as a defense in the jurisdiction of the suit shall be applicable.

10. Notice to Surety, Buyer or Seller shall be mailed or delivered to the address shown on the
signature page.

11. When this Bond has been furnished to comply with a statutory or other legal requirement in
the location of the Point of Destination, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and provisions conforming to
such statutory or other legal requirement shall be deemed incorporated herein. The intent is
that this Bond shall be construed as a statutory bond and not as a common law bond.

12. Definitions.

12.1. Balance of the Contract Price: The total amount payable by Buyer to Seller under the
Contract after all proper adjustments have been made, including allowance to Seller of
any amounts received or to be received by Buyer in settlement of insurance or other
Claims for damages to which Seller is entitled, reduced by all valid and proper payments
made to or on behalf of Seller under the Contract.

12.2. Contract: The agreement between Buyer and Seller identified on the signature page,
including all Contract Documents and changes thereto.

12.3. Seller Default: Failure of Seller, which has neither been remedied nor waived, to perform
or otherwise to comply with the terms of the Contract.

12.4. Buyer Default: Failure of Buyer, which has neither been remedied nor waived, to pay
Seller as required by the Contract or to perform and complete or comply with the other
terms thereof.
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Not valid for mortgage, note, loan, letter of credit,

currency rate, interest rate or residual value guarantees.

THIS POWER OF ATTORNEY IS NOT VALID UNLESS IT IS PRINTED ON RED BACKGROUND.
This Power of Attorney limits the acts of those named herein, and they have no authority to bind the Company except in the manner and to the extent herein stated.

Certificate No., 7578720
Liberty Mutual Insurance Company
The Ohio Casualty Insurance Company West American. insurance Company

POWER OF ATTORNEY

KNOWN ALL PERSONS BY THESE PRESENTS: That The Ohio Casualty Insurance Company is a corporation duly organized under the laws of the State of New Hampshire, that
Liberty Mutual Insurance Company is a corporation duly organized under the faws of the State of Massachusetts, and West American. insurance Company is a corporation duly
organized under the laws of the State of Indiana (herein collectively called the “Companies”), pursuant to_and. by authority herein set forth, does hereby name, constitute and appoint,
C. Stephens Griggs; Charissa D, Lecuyer; Charles R. Teter, lll; Christy M. Braile; Debra J. Scarborough; Evan D. Sizemore; Jeffrey C. Carey; Larissa
Smith; Laura M. Buhrmester; Mary T. Flanigan; Megan L. Burns-Hasty; Patrick T. Pribyl; Rebecca S: Leal; Tahitia M. Fry

all of the city of Kansas City , state of \MO each individually if there be more than one named, its true and lawful attorney-in-fact to make, execute, seal, acknowledge
and deliver, for and on its behalf as surety and as its act and deed, any and all undertakings, bonds, recognizances and other surety obligations, in pursuance of these presents and shall
be as binding-upon the Companies as if they have been duly signed by the president and attested by the secretary of the Companies in their own praper persons.

IN WITNESS WHEREOF, this Power of Attorney has-been subscribed by an authorized officer or official of the Companles and the corporate seals of the Companies have been affixed
thereto this_22nd ___ day of __December , 2016

The Ohio Casualty Insurance Company
Liberty Mutual insurance Company
West American Insurance Company

By: 7é

STATE OF PENNSYLVANIA ss David M. Carey/Assrstant Secretary
COUNTY OF MONTGOMERY

Onthis 22nd _day of December . _2016 | hefore me personally appeared David M. Carey, who acknowledged himself to be the Assistant Secretary of Liberty Mutual Insurance
Company, The Ohio ‘Casualty Company, and West American Insurance Company, and that he, as such, being authorized so to do, execute the foregoing instrument for the purposes
therein contained by signing on behaif of the corporations by himself as a duly authorized officer.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed my notarial seal at King of Prussia, Pennsylvania, on the day and year first above written.
COMMONWEALTH OF PENNSYLVANIA

Notarial Seal /\ W)
Teresa Pastella, Notary Public By:
Upper Merion Twp., Montgomery County Teresa Pastella, Notary Public
My Commission Expires March 28, 2017

Member, Pennsylvania Association of Notaries

This Power of Attorney is made and executed pursuant to and by authority of the following By-laws and Authorizations of The Ohio Casualty Insurance Company, Liberty Mutual
Insurance Company, and West American {nsurance Company which resolutions are now in full force and effect reading as follows:

ARTICLE IV - OFFICERS - Section 12. Power of Attorney. Any officer or other official of the Corporation authorized for that purpose in writing by the Chairman or the President, and subject
to such limitation as the Chairman or the President may prescribe, shall appoint such attorneys-in-fact, as may be necessary to act in behalf of the Corporation to make, execute, seal,
acknowledge and deliver as surety any and all undertakings, bonds, recognizances and other surety obligations. Such attorneys-in-fact, subject to the limitations set forth in their respective
powers of attorney, shall have full power to bind the Corporation by their signature and execution of any such instruments and to attach thereto the seal of the Corporation. When so
executed, such instruments shall be as binding as if signed by the President and attested to by the Secretary. Any power or authority granted to any representative or attorney-in-fact under
the provisions of this article may be revoked at any time by the Board, the Chairman, the President or by the officer or officers granting such power or authority.

ARTICLE XIII - Execution of Contracts - SECTION 5. Surety Bonds and Undertakings. Any officer of the Company authorized for that purpose in writing by the chairman or the president,
and subject to such limitations as the chairman or the president may prescribe, shall appoint such attomeys-in-fact, as may be necessary to act in behalf of the Company to make, execute,
seal, acknowledge and deliver as surety any and all undertakings, bonds, recognizances and other surety obligations. Such atforneys-in-fact subject to the limitations set forth in their
respective powers of attorney, shall have full power to bind the Company by their signature and execution of any such instruments and to attach thereto the seal of the Company. When so
executed such instruments shall be as binding as if signed by the president and attested by the secretary.

Certificate of Designation - The President of the Company, acting pursuant to the Bylaws of the Company, authorizes David M. Carey, Assistant Secretary to appoint such attorneys-in-
fact as may be necessary to act on behalf of the Company to make, execute, seal, acknowtedge and defiver as surety any and all undertakmgs bonds, recognizances and other surety
obligations.

Authorization - By unanimous consent of the Company's Board of Drrectors the Company consents that facsimile or mechanrcally reproduced srgnature of any assistant secretary of the
Company, wherever appearing upon a certified copy of any power of attorney issued by the Company in connection with surety bonds, shall be-valid and binding upon the Company with
the same force and effect as though manually affixed. . :

I, Renee C. Llewellyn, the undersigned, Assistant ‘Secretary, The Ohio- Casually Insurance Company, Liberty Mutual Insurance. Company,-and ‘West American insurance Company do
hereby certify that the original power of attorney of which the foregoing is-a full; true and correct copy of the Power of Attorney executed by said Companies, is in full force and effect and
has not been revoked. :

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed the seals of said Companies this day of /__. , 20
o ) Gt
By:

" Renee C, Llewstyr-Assistant Secretary

597 of 1000
LMS_12873_082016

To confirm the validity of this Power of Attorney call

1-610-832-8240 between 9:00 am_ and 4:30 pm EST on any business day.




PAYMENT BOND
FOR PROCUREMENT CONTRACTS

Any singular reference to Seller, Surety, Buyer or other party shall be considered plural where applicable.

SELLER (Name and Address): SURETY (Name and Address of Principal
Ovivo USA, LLC . .
4246 Riverboat Road, Ste. 300 Place Of BLI.SII'ICSS).
Salt Lake City, UT 84123 Liberty Mutual Insurance Company
175 Berkeley Street
BUYER (Name and Address): Boston, MA 02116 (617) 357-9500

Village of Taos Ski Valley
7 Firehouse Road, P.O. Box 100
Taos Ski Valley, NM 87525

CONTRACT
Date:
Amount; One Million One Hundred Two Thousand Six Hundred Forty Seven and No/100 Dollars ($1,102,647.00)

Description (Name and Location): Wastewater Treatment Plant improvements

BOND
Date (Not earlier than Contract Date):
Bond Number: 674027110
Amount: One Million One Hundred Two Thousand Six Hundred Forty Seven and No/100 Dollars ($1,102,647.00)

Modifications to this Bond Form: nA

Surety and Seller, intending to be legally bound hereby, subject to the terms set forth below, do each
cause this Payment Bond to be duly executed on its behalf by its authorized officer, agent, or
representative.

Seller as Principal i? Surety
Company: Ovivo USA, LLC ;EC@-P(S ? o Company: Liberty Mutual Insurance Company (Corp. Seal)

Signature: A\@_ ‘jz%é_L Signature: QU\W C/\'N

Name and Tltle @ ?5,' 5 Name and Title: RebeccaS. Leal, Atturney -in-Fact
RoBeat K. PA/ ; (A."??‘ & (Attach Power of Attorney)

“
Ay Addr + 175 Berkeley Street, Boston, MA 02116
P \ ress:
Vl¢¢ ;z,f.Stc/ ’(”,l””‘\\
lelephone Number: (617)357-9500

(Space is provided below for signatures of additional parties, if required.)

Seller as Principal Surety
Company: (Corp. Seal) Company: (Corp. Seal)
I
Signature: Signature: |
Name and Title: Name and Title:
Address:

Telephone Number:

EJCDC P-615 Payment Bond for Procurement Confracts
Published jointly by National Society of Professional Engineers, American Council of Engineering Companies,
American Society of Civil Engineers, and Associated General Contractors of America. 2010. All rvights reserved.
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1.

Seller and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to Buyer to pay for labor, materials and equipment furnished for use in the
performance of the Contract, which is incorporated herein by reference. For purposes of this bond,
Buyer means Buyer’s assigns, if and when Buyer has assigned the Contract.

With respect to Buyer, this obligation shall be null and void if Seller:
2.1. Promptly makes payment, directly or indirectly, for all sums due Claimants, and

2.2. Defends, indemnifies and holds harmless Buyer from all claims, demands, liens or suits by any
person or entity who furnished labor, materials or equipment for use in the performance of the
Contract, provided Buyer has promptly notified Seller and Surety (at the addresses described in
Paragraph 12) of any claims, demands, liens or suits and tendered defense of such claims,
demands, liens or suits to Seller and Surety, and provided there is no Buyer Default.

With respect to Claimants, this obligation shall be null and void if Seller promptly makes payment,
directly or indirectly, for all sums due.

Surety shall have no obligation to Claimants under this Bond until:

4.1. Claimants who are employed by or have a direct contract with Seller have given notice to
Surety (at the address described in paragraph 12) and sent a copy, or notice thereof, to Buyer
stating that a claim is being made under this Bond and, with substantial accuracy, the amount

“of the claim.

4.2. Claimants who do not have a direct contract with Seller:

a. Have furnished written notice to Seller and sent a copy, or notice thereof, to Buyer, within
90 days after having last performed labor or last furnished materials or equipment included
in the claim stating, with substantial accuracy, the amount of the claim and the name of the
party to whom the materials were furnished or supplied or for whom the labor was done or
performed; and

b. Have either received a rejection in whole or in part from Seller or not received within 30
days of furnishing the above notice any communication from Seller by which Seller had
indicated the claim will be paid directly or indirectly; and

¢. Not having been paid within the above 30 days, have sent a written notice to Surety (at the
address described in Paragraph 12) and sent a copy, or notice thereof, to Buyer stating that
a claim is being made under this Bond and enclosing a copy of the previous written notice
furnished to Seller.

If a notice required by Paragraph 4 is given by Buyer to Seller or to Surety, that is sufficient
compliance.

Reserved.

Surety’s total obligation shall not exceed the amount of this Bond, and the amount of this bond shall
be credited for any payments made in good faith by Surety.

Amounts owed by Buyer to Seller under the Contract shall be used for the performance of the
Contract and to satisfy claims, if any, under any Performance Bond. By Seller furnishing and Buyer
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10.

11.

12.

I3.

14.

15.

accepting this Bond, they agree that all funds earned by Seller in the performance of the Contract are
dedicated to satisfy obligations of Seller and Surety under this Bond, subject to Buyer’s priority to
use the funds for the completion of the furnishing the Goods and Special Services.

Surety shall not be liable to Buyer, Claimants or others for obligations of Seller that are unrelated to
the Contract. Buyer shall not be liable for payment of any costs or expenses of any Claimant under
this Bond, and shall have under this Bond no obligation to make payments to, give notices on behalf
of, or otherwise have obligations to Claimants under this Bond.

Surety hereby waives notice of any change, including changes of time, to the Contract or to related
subcontracts, purchase orders, and other obligations.

No suit or action shall be commeneed by a Claimant under this Bond other than in a court of
competent jurisdiction in the location in which the Goods relevant to the claim are located or after
the expiration of one year from the date (1) on which the Claimant gave the notice required by
Paragraph 4.1 or paragraph 4.2.3, or (2) on which the last labor or service was performed by anyone
or the last materials or equipment were furnished by anyone under the Contract, whichever of (1) or
(2) first occurs. If the provisions of this paragraph are void or prohibited by law, the minimum
period of limitation available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

Notice to Surety, Buyer or Seller shall be mailed or delivered to the addresses shown on the
signature page. Actual receipt of notice by Surety, Buyer or Seller, however accomplished, shall be
sufficient compliance as of the date received at the address shown on the signature page.

When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the Contract was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and provisions conforming to such
statutory or other legal requirement shall be deemed incorporated herein. The intent is that this
Bond shall be construed as a statutory Bond and not as a common law bond.

Upon request of any person or entity appearing to be a potential beneficiary of this Bond, Seller shall
promptly furnish a copy of this Bond or shall permit a copy to be made.

Definitions

15.1 Claimant: An individual or entity having a direct contract with Seller or with a Subcontractor
of Seller to furnish labor, materials or equipment for use in the performance of the Contract.
The intent of this Bond shall be to include without limitation in the terms “labor, materials or
equipment” that part of water, gas, power, light, heat, oil, gasoline, telephone service or rental
equipment used in the Contract, architectural and engineering services required for furnishing
the Goods and Special Services by Seller and Seller’s Subcontractors, and all other items for
which a mechanic’s lien may be asserted in the jurisdiction where the labor, materials or
equipment were furnished.

15.2. Contract: The agreement between Buyer and Seller identified on the signature page, including
all Contract Documents and changes thereto.

15.3. Buyer Default: Failure of Buyer, which has neither been remedied nor waived, to pay Seller as
required by the Contract or to perform and complete or comply with the other terms thereof.
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I,

currency rate, interest rate or residual value guarantees.

Not valid for mortgage, note, loan, letter of cred

THIS POWER OF ATTORNEY IS NOT VALID UNLESS IT IS PRINTED ON RED BACKGROUND.
This Power of Attorney limits the acts of those named herein, and they have no authority to bind the Company except in the manner and to the extent herein stated.
Certificate No. 7578719
Liberty Mutual Insurance Company
The Ohio Casualty Insurance Company West American Insurance Company

POWER OF ATTORNEY

KNOWN ALL PERSONS BY THESE PRESENTS: That The Ohio Casualty Insurance Company is a corporation duly organized under the laws of the State of New Hampshire, that
Liberty Mutual Insurance Company is a corporation duly organized under the laws of the State of Massachusetts, and West American Insurance Company is a corporation duly
organized under the laws of the State of Indiana {herein collectively catled the *Companies™), pursuant to and.by authority herein set forth, does hereby name, constitute and appoint,
C. Stephens Griggs; Charissa D: Lecuyer; Charles R, Teter, lil; Christy M. Braile; Debra J. Scarborotigh; Evan D. Sizemore; Jeffrey C. Carey; Larissa
Smith; Laura M. Buhrmester; Mary T. Flanigan; Megan L. Burns-Hasty; Patrick T. Pribyl; Rebecca S: Leal; Tahitia-M. Fry

all of the city of _Kansas City , state of MO . each individually if there be more than one named, its true-and lawful attorney-in-fact to make, execute, seal, acknowledge
and deliver, for and on its behalf as surety:and as its actand deed, any'and all undertakings, bonds; recognizances and other surety obfigations, in pursuance of these presents and shall
be as binding upon the Companies as if they have been duly signed by the president and attested by the secretary of the Companies in their own proper persons.

IN WITNESS WHEREGF, this Power of Attorney has been subscribed by an authorized officer or official of the Companies and the corporate seals of the Companies have been affixed
thereto this_22nd -~ dayof _December - == . 2016

The Ohio Casualty Insurance Company.
Liberty Mutual Insurance Company
West American Insurance Company

o STV

STATE OF PENNSYLVANIA® - s§ David M. Carey//\smstant Secretary
COUNTY OF MONTGOMERY
On this 22nd _ day of _December , 2016, before me personally appeared David M. Carey, who acknowledged himself to be the Assistant Secretary of Liberty Mutual Insurance

Company, The Ohio Casualty Company, and West American Insurance Company, and that he, as such, being authorized so to do, execute. the foregoing instrument for the purposes
therein contained by signing on behalf of the corporations by himseif as a duly authorized officer.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed my notarial seal at King of Prussia, Pennsylvania, on the day and year first above written.
COMMONWEALTH OF PENNSYLVANIA

Notarial Seal /\ W}
Teresa Pastella, Notary Public By:

Upper Merion Twp., Montgomery County Teresa Pastella, Notary Public
My Commission Expires March 28, 2017

Member, Pennsylvania Association of Notaries

This Power of Attorney is made and executed pursuant to and by authority of the following By-laws and Authorizations of The Ohio. Casualty Insurance Company, Liberty Mutual
Insurance Company, and West American Insurance Company which resolutions are now in full force and effect reading as follows:

ARTICLE IV - OFFICERS - Section 12. Power of Attorney. Any officer or other official of the Corporation authorized for that purpose in writing by the Chairman or the President, and subject
to such limitation as the Chairman or the President may prescribe, shall appoint such attorneys-in-fact, as may be necessary to act in behalf of the Corporation to make, execute, seal,
acknowledge and deliver as surety any and alf undertakings, bonds, recognizances and other surety obligations. Such attorneys-in-fact, subject to the limitations set forth in their respective
powers of attorney, shall have full power to bind the Corporation by their signature and execution of any such instruments and to attach thereto the seal of the Corporation. When so
executed, such instruments shall be as binding as if signed by the President and attested to by the Secretary. Any power or authority granted to any representative or attorney-in-fact under
the provisions of this article may be revoked at any time by the Board, the Chairman, the President or by the officer or officers granting such power or authority.

ARTICLE XHl ~ Execution of Contracts — SECTION 5. Surety Bonds and Undertakings. Any officer of the Company authorized for that purpose in writing by the chairman or the president,
and subject to such limitations as the chairman or the president may prescribe, shall appoint such attorneys-in-fact, as may be necessary to actin behaif of the Company to make, execute,
seal, acknowledge and deliver as surety any and all undertakings, bonds, recognizances and other surety obligations. Such attorneys-in-fact subject to the limitations set forth in their
respective powers of attorney, shall have full power to bind the Company by their signature and execution of any such instruments and to attach thereto the seal of the Company. When so
executed such instruments shall be as binding as if signed by the president and attested by the secretary.

Certificate of Designation — The President of the Company; acting pursuant to the Bylaws of the Company, authorizes David M. Carey, Asststant Secretary to appoint such attorneys-in-
fact as may be necessary to act on behalf of the Company to make, execute, seal, acknowledge and deliver as surety any and all undertakings, bonds, recognizances and other surety
obligations. .

Authorization - By unanimous consent of the Company's Board of Directors, the Company consents that facsimile or mechanically reproduced signature of any assistant secretary of the
Company, wherever appearing upon a certified copy of any power.of attorney issued by the Company in connectlon with surety bonds, shall be valid and binding upon the Company with
the same force and effect as though manually affixed.

1, Renee C. Llewellyn, the undersigned, Assistant Secretary, The Ohio Casualty Insurance . Company, Liberty Mutual insurance Company, and:West American Insurance Company do
hereby certify that the original power of attomey. of which the foregoing is-a full, true and correct copy of the Power of Attorney éxecuted by said- Companies, is in full force and effect and
has not been revoked. :

IN TESTIMONY WHEREOF, | have hereunto set my hand and affixed the seals of said Companies this day of e , 20,

By: /M/M

" Renee C. Llewstyr Assistant Secretary

596 of 1000
LMS_12873_082016

1-610-832-8240 between 9:00 am and 4:30 pm EST on any business day.

To confirm the validity of this Power of Attorney call




1sWIAed 10y uoneal|ddy sJ9]19S - 02900 T abed 's198U1BUT 134 Aq PaISIPOW UBaq Sey pue Sjusinaoq pJepueRlS DA Uo paseq padojansp Sem JUuswnaop siyL

aleq
:19Ang Aq panoudde sj
(unowre Jay1o Jo uoireur|dxa yoene - 1aylo Jo g aul)
00°0$ :JO JusWAed
aleq "ou| ‘sivaulbug |34
:AQ papuawiwiodal S| :81eq Ag
(qunowre Jay1o Jo uoneue|dxa yoene - Jaylo Jo g aul)
00°0% 140 JuswiAed "9A11999p 10U SI pue SJUBWINJ0Q 19BJ1U0D aU1 YIIM 99UBpI0IIR Ul JusWAR Jo) uonealjddy
SIY} Ag palanod oA |[e (£) pue ‘(seouelquindus Jo 1salaiul A114ndss ‘sual yans Aue jsurebe JaAng BulAjiuwspul
JaAng a)qe1dadae puog e Ag palanod ale se yans 1dadxa) SsourIqUINIUL pue S1Saialul A11In2as ‘suslT
= ~ I 10 Jeajd pue 9a.y JusAed Jo awn 1e JsAng 01 ssed |1m JusWAed Jo) uonealjddy siyy A palanod Jo Ul paist|
00'0$ (3r0qre 9g BuIy snjd sen[eA 4O 3NPayds U0 S uwnjod) 3SIMIBYIO0 10 YJOAA PIes ul pajelodiodul uawdinba pue sjeliayew YJI0AA |1e 40 3 (2) “uawAed Joy suonesljddy
abeurelal Buipnjoul ysiui4 o) souefeg 6 Jowid Aq PaJan0d 3IOAA UM UOII93ULOD Ul PaLInaul suoneBl|co axewnifa) s,19]19S aB1eyasIp 0} JUNOIIE UO
00°0$ uorresl|ddy siy1 anp Junowy 8 paijdde usaq aney JeAng woi) panladal syuswAed ssaiboid snoiaaid [je (T) 1ey1 saiji1ie Ja|[es paulbisiapun ay L
00'0$ SJUSWAed snoinaid sse1 ‘NOILVYOId1143D S.13118S
000$ (9 aurT - ¥ aur) :ayep 03 8|qIBIIF JUNOWY 9
00'0$ :SY3AY0 IONVHI A9 IONVHO 13N
000$ (ag + eg aur) :abeurelas |ejoL 000$ 00°0$ SIVLOL
00'0$ ‘S[eLIsIe|N paiols q L
000$ :palg|dwiod oM e 9
%S obeurelsy G g
1%
00°0$ (sanfeA Jo 8|NPayds uo 4 uwnjoD) €
:81eQ 01 palo1s % pas|dwo) g0l ¢ 4
T
00°0% (z+ T 8uI7) :8014d 10€11U02 JUBIIND € (suononpaq) suonippy uondiiosa@| JaquinN
00°0% :s18pIQ abuey)d Aq sbueyd 18N I :SY3AA™YO0 IDNVHO AaIN0LddY
00°0% :901d 10enuo) feutbug T AYVININNS 43dH0 IONVHO
‘# qor sJ8aulbu3
"0u| ‘sigaulbu3l |34 :48auIbu3 eIp "ON 108loud sJ3]19S
‘pousd 1SSaIppY Sjuawanoidw] Jue|d Juswireal | Jayemalsepn 19aloid
:8]eq uonedljddy :19]19S wol4 AslleA DIS soe] jo abejin  :18Ang

‘ON LNJIWAVd 404 NOILVYDI1ddV S.4371713S

INJIAVd 404 NOILLVII1ddVY
02900 NOILI3S



1aWAed 10y uonealjddy s.49]18S - 02900 Z 9bed s19au1buz |34 AQ Pa1JIpOW UaQ Sey pue SIUBWNI0Q PJepuels DAL uo paseq padojansp sem JuawWwnaop siy L

s|je101

AN M| IT|O|O|~]|0|D

(a/4) (@+3)

4-9) @+a+2) (@ 10 D urou)

N > POLIAA SIUL| 000y anjeA
ysiui % 918 01 Pa.0)S puR |pPaJols Ajpussaid SNOIAB1q] WO pajNpPayas
0] souefeg pa1a|dwo) e101 s|el1ae N

uondiiosaqg wal|

pa18]dwo)D YoM
9 4 3 a | o) g v

:poliad
uoinealjddy
:1919S

:are uonedljddy

-JaquinN uonesl|ddy Sjuswanoidw | Jue|d Juswieal ] Jayemalsepy 19sloud
‘ON LNIINAVd 04 NOILVOIT1ddV S.d4371713S

SINTVA 40 ITNAIHIS
0¢900 NOILI3S




wawAed Joy uonesijddy sJ8118S - 02900 ¢ abedsiaaulbul 134 Aq palyIpow Usaq sey pue Suswnaoq paepuelS DADCT Uo paseq padojansp Sem JUsWINIOP SIYL

sjeoL
d-3+0Q) (%) (1es A/UIUOIN) @+a) (%) (%) (rea A/YIUOIN) ‘ON
($) 96e10IS | Junowy areq [e101gns unowy Junowy areq uondi0sa S[eLaTeN [exwsue. | 0N 3910AU]
ul Buturewsy Buimeaq
s[eLIaTeN MJ0AA Ul pareaodaodu] UIUO SIY1 patol1s AISNoInald paJlols doys
9] | E| d 0 d v
:poliad
uonealddy
:91eq uoneolddy 13]]9S
:JaquinN uoreolddy sjuswianoadul| Jue|d Juswieal] Jajemalsepn :198lold

‘ON LNIINAVd 404 NOILVII1ddV S.d3113S

AYVINIAINS STVIYALVIN A3H01S
02900 NOILI3S



1sWIAed 10y uoneal|ddy sJ9]19S - 02900 t abed 's198U1BUT 134 Aq PaISIPOW UBaq Sey pue Sjusinaoq pJepueRlS DA Uo paseq padojansp Sem JUuswnaop siyL

ue|q Ajfeuonusiul abed siyL

02900 NOILD3S



SECTION 00621
EPA XP-214 CERTIFICATION BY SELLER STATEMENT OF COMPLIANCE WITH
LABOR STANDARDS

Refer to SECTION 00801 US EPA Region 6 / NMED CPB Supplemental Conditions for
Federally Assisted Storm Water and/or Wastewater Infrastructure under the CWSRF Revised

October 2014 for a copy of XP-214.

A copy of the form shall be provided with every construction pay application.

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016

00621 - EPA XP-214 Certification Labor Compliance
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SECTION 00625
CERTIFICATE OF SUBSTANTIAL COMPLETION

Buyer: Village of Taos Ski Valley

Seller:

Engineer: FEI Engineers, Inc.

Project: Wastewater Treatment Plant Improvements

This [preliminary] [final] Certificate of Substantial Completion applies to:
] All Work ] The following specified portions of the Work:

Date of Substantial Completion

The Work to which this Certificate applies has been inspected by authorized representatives of Buyer,
Seller, and Engineer, and found to be substantially complete. The Date of Substantial Completion of the
Work or portion thereof designated above is hereby established, subject to the provisions of the Contract
pertaining to Substantial Completion. The date of Substantial Completion in the final Certificate of
Substantial Completion marks the commencement of the contractual correction period and applicable
warranties required by the Contract.

A punch list of items to be completed or corrected is attached to this Certificate. This list may not be all-
inclusive, and the failure to include any items on such list does not alter the responsibility of the Seller to
complete all Work in accordance with the Contract.

The responsibilities between Buyer and Seller for security, operation, safety, maintenance, heat, utilities,
insurance, and warranties upon Buyer's use or occupancy of the Work shall be as provided in the Contract,
except as amended as follows:

Amendments to Buyer's responsibilities: (] None []1As follows:

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
00625 - Certificate of Substantial Completion.
Copyright © 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
Note: This document was developed based on EJCDC Standard Form Design and Construction Related Documents, and has been
modified as necessary by FEI Engineers, Inc. EJCDC retains all proprietary rights to these documents.
Page 1 of 2




Amendments to Seller's responsibilities: [ ] None [_]As follows:

The following documents are attached to and made a part of this Certificate: [punch list; others]

This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents,
nor is it a release of Seller's obligation to complete the Work in accordance with the Contract.

RECOMMENDED:
By:

Engineer (Authorized Signature)

Print Name:

Title:

Date:

ACCEPTED:
By:

Buyer (Authorized Signature)

Print Name:

Title:

Date:

RECEIVED:
By:

Seller (Authorized Signature)

Print Name:

Title:

Date:

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
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SECTION 00626
CONSENT OF SURETY COMPANY TO FINAL PAYMENT

Project Name: Wastewater Treatment Plant Improvements

Location: VTSV/Public Works, 38 Ocean Blvd, TSV, NM 87525
A/E#:
TO (Buyer): Village of Taos Ski Valley

Address: 7 Firehouse Road, P.O. Box 100
City/State/Zip: Taos Ski Valley, NM 87525

Seller: Contract Date:

In accordance with the provisions of the Contract between the Buyer and the Seller as indicated
above, the (here insert name and address of Surety Company)

, Surety Company,

on bond of (here insert name and address of Seller)

) Seller,

hereby approves of the final payment to the Seller, and agrees that final payment to the Seller
shall not relieve the Surety Company of any of its obligations to the
(Buyer) as set forth in the said Surety Company’s bond.

IN WITNESS WHEREOF, the Surety Company has hereunto set its hand this

day of ,

Surety Company

Signature of Authorized Representative

Attest _
(Seal) Title

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
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SECTION 00627
LABOR STANDARDS CERTIFICATION

Local Authority:
(Name of Grantee/Loanee)

Address:

Project Name: Wastewater Treatment Plant Improvements

Project Number:
(Grant / Loan Number)

Seller Name: Village of Taos Ski Valley

Seller Address: 7 Firehouse Road, P.O. Box 100, Taos Ski Valley, NM 87525
Total Contract Amount:

By this letter, we certify that the New Mexico Public Works Minimum Wage Act, §13-4-11 NMSA
1978, has been complied with for all construction contracts in excess of $60,000 for the referenced
project. Weekly payroll records are available to the New Mexico Department of Labor — Labor
and Industry Division, demonstrating compliance with the minimum wage rate determinations and
wage scales were posted in a prominent location at the job site. The Seller filed the required
Notification of Award (NOA) and a Statement of Intent to Pay Prevailing Wages form as well as
the Affidavit of Wages Paid form and supplied a copy to the Buyer to demonstrate compliance
with these requirements.

Name?
Signature Date
Name?
Signature Date

1 Signed by the Grantee Representative or Signatory Authority
2 Signed by Seller’s Representative

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016
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STANDARD GENERAL CONDITIONS FOR PROCUREMENT CONTRACTS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01 Defined Terms

A. Whenever used in the Bidding Requirements or Contract Documents and printed with
initial capital letters, the terms listed below will have the meanings indicated which are
applicable to the singular or plural thereof. In addition to terms specifically defined,
terms with initial capital letters in the Contract Documents include references to
identified articles and paragraphs, and the titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids
which clarify, correct, or change the Bidding Requirements or the proposed
Contract Documents.

Agreement—The written instrument signed by both Buyer and Seller covering the
Goods and Special Services and which lists the Contract Documents in existence
on the Effective Date of the Agreement.

Application for Payment—The form acceptable to Buyer which is used by Seller
in requesting progress and final payments and which is accompanied by such
supporting documentation as is required by the Contract Documents.

Bid— The offer or proposal of a Seller submitted on the prescribed form setting
forth the prices for the Goods and Special Services to be provided.

Bidder—The individual or entity that submits a Bid directly to Buyer.

Bidding Documents—The Bidding Requirements and the proposed Contract
Documents (including all Addenda).

Bidding Requirements—The advertisement or invitation to bid, Instructions to
Bidders, Bid security of acceptable form, if any, and Bid Form with any
supplements.

Buyer—The individual or entity purchasing the Goods and Special Services.

Change Order—A document which is signed by Seller and Buyer and authorizes
an addition, deletion, or revision to the Contract Documents or an adjustment in
the Contract Price or the Contract Times, issued on or after the Effective Date of
the Agreement. Change Orders may be the result of mutual agreement by Buyer
and Seller, or of resolution of a Claim.

VTSV-16-0220
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Claim—A demand or assertion by Buyer or Seller seeking an adjustment of
Contract Price or Contract Times, or both, or other relief with respect to the terms
of the Contract. A demand for money or services by a third party is not a Claim.

Contract—The entire and integrated written agreement between Buyer and Seller
concerning the Goods and Special Services. The Contract supersedes prior
negotiations, representations, or agreements, whether written or oral.

Contract Documents—Those items so designated in the Agreement. Shop
Drawings and other Seller submittals are not Contract Documents, even if
accepted, reviewed, or approved by Engineer or Buyer.

Contract Price—The moneys payable by Buyer to Seller for furnishing the Goods
and Special Services in accordance with the Contract Documents as stated in the
Agreement.

Contract Times—The times stated in the Agreement by which the Goods must be
delivered and Special Services must be furnished.

Drawings—That part of the Contract Documents prepared or approved by
Engineer which graphically shows the scope, extent, and character of the Goods
and Special Services to be furnished by Seller. Shop Drawings and other Seller
submittals are not Drawings as so defined.

Effective Date of the Agreement—The date indicated in the Agreement on which
it becomes effective, but if no such date is indicated, it means the date on which
the Agreement is signed and delivered by the last of the two parties to sign and
deliver.

Engineer—The individual or entity designated as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes
in the Goods or Special Services but which does not involve a change in the
Contract Price or Contract Times.

General Requirements—Sections of Division 1 of the Specifications. The General
Requirements pertain to all sections of the Specifications.

Goods—The tangible and movable personal property that is described in the
Contract Documents, regardless of whether the property is to be later attached to
realty.

Goods and Special Services—The full scope of materials, equipment, other items,
and services to be furnished by Seller, including Goods, as defined herein, and
Special Services, if any, as defined herein. This term refers to both the Goods and
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22.

23.

24,

25.

26.

217.

28.

29.

30.

31.

32.

33.

the Special Services, or to either the Goods or the Special Services, and to any
portion of the Goods or the Special Services, as the context requires.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules,
regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.

Milestone—A principal event specified in the Contract Documents relating to an
intermediate completion date or time prior to the Contract Times.

Notice of Award—The written notice by Buyer to the Successful Bidder stating
that upon timely compliance by the Successful Bidder with the conditions
precedent listed therein, Buyer will sign and deliver the Agreement.

Notice to Proceed—A written notice given by Buyer to Seller fixing the date on
which the Contract Times commence to run and on which Seller shall start to
perform under the Contract.

Point of Destination—The specific address of the location where delivery of the
Goods shall be made, as stated in the Agreement.

Project—The total undertaking of which the Goods and Special Services may be
the whole, or only a part.

Project Manual—The documentary information prepared for bidding and
furnishing the Goods and Special Services. A listing of the contents of the Project
Manual is contained in its table of contents.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Goods and Special Services and_which
establish the standards by which such portion of the Goods and Special Services
will be judged.

Seller—The individual or entity furnishing the Goods and Special Services.
Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data
or information which are specifically prepared or assembled by or for Seller and

submitted by Seller to illustrate some portion of the Goods and Special Services.

Special Services—Services associated with the Goods to be furnished by Seller as
required by the Contract Documents.

Specifications—That part of the Contract Documents consisting of written
requirements for materials, equipment, systems, standards and workmanship as
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34.

35.

36.

applied to the furnishing of the Goods and Special Services, and certain
administrative requirements and procedural matters applicable thereto.

Successful Bidder—The Bidder submitting a responsive Bid, to whom Buyer
makes an award.

Supplementary Conditions—That part of the Contract Documents which amends
or supplements these General Conditions.

Work Change Directive—A written statement to Seller issued on or after the
Effective Date of the Agreement and signed by Buyer ordering an addition,
deletion, or other revision in the Contract Documents with respect to the Goods
and Special Services. A Work Change Directive will not change the Contract
Price or the Contract Times but is evidence that the parties expect that the change
ordered or documented by a Work Change Directive will be incorporated in a
subsequently issued Change Order following negotiations by the parties as to its
effect, if any, on the Contract Price or Contract Times.

1.02 Terminology

A. The words and terms discussed in Paragraphs 1.02.B and 1.02.C are not defined, but have
the indicated meanings when used in the Bidding Requirements or Contract Documents.

B. Intent of Certain Terms or Adjectives:

1.

The Contract Documents include the terms “as allowed,” “as approved,” “as
ordered,” “as directed” or terms of like effect or import to authorize an exercise of
professional judgment by Engineer. In addition, the adjectives “reasonable,”
“suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of Engineer as to the Goods
and Special Services. It is intended that such exercise of professional judgment,
action, or determination will be commercially reasonable and will be solely to
evaluate, in general, the Goods and Special Services for compliance with the
requirements of and information in the Contract Documents and conformance
with the design concept of the completed Project as a functioning whole as shown
or indicated in the Contract Documents (unless there is a specific statement
indicating otherwise). The use of any such term or adjective shall not be effective
to assign to Engineer any duty or authority to supervise or direct the furnishing of
Goods or Special Services or any duty or authority to undertake responsibility
contrary to any other provision of the Contract Documents.

The word “non-conforming” when modifying the words “Goods and Special
Services,” “Goods,” or “Special Services,” refers to Goods and Special Services
that fail to conform to the Contract Documents.
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3. The word “receipt” when referring to the Goods, shall mean the physical taking
and possession by the Buyer under the conditions specified in Paragraph 8.01.B.3.

4. The word “day” means a calendar day of 24 hours measured from midnight to the
next midnight.

5. The word "furnish,” when used in connection with the Goods and Special
Services shall mean to supply and deliver said Goods to the Point of Destination
(or some other specified location) and to perform said Special Services fully, all
in accordance with the Contract Documents.

C. Unless stated otherwise in the Contract Documents, words or phrases that have a well-

known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01

Delivery of Bonds

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller also

2.02

shall deliver such bonds as Seller may be required to furnish.

Evidence of Insurance

A. When Seller delivers the executed counterparts of the Agreement to Buyer, Seller shall

deliver to Buyer, with copies to each additional insured identified by name in the
Supplementary Conditions, certificates of insurance (and other evidence of insurance
which either of them or any additional insured may reasonably request) which Seller is
required to purchase and maintain in accordance with Article 4.

2.03  Copies of Documents
A. Buyer shall furnish Seller up to five printed or hard copies of the Contract Documents.
Additional copies will be furnished upon request at the cost of reproduction.
2.04 Commencement of Contract Times; Notice to Proceed
A. The Contract Times will commence to run on the thirtieth day after the Effective Date of
the Agreement or, if a Notice to Proceed is given, on the day indicated in the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective
Date of the Agreement. In no event will the Contract Times commence to run later than
the sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of
the Agreement, whichever date is earlier.
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2.05

2.06

2.07

2.08

Designated Representatives

Buyer and Seller shall each designate its representative at the time the Agreement is
signed. Each representative shall have full authority to act on behalf of and make binding
decisions in any matter arising out of or relating to the Contract.

Progress Schedule

Within 15 days after the Contract Times start to run, Seller shall submit to Buyer and
Engineer an acceptable progress schedule of activities, including at a minimum, Shop
Drawing and Sample submittals, tests, and deliveries as required by the Contract
Documents. No progress payment will be made to Seller until an acceptable schedule is
submitted to Buyer and Engineer.

The progress schedule will be acceptable to Buyer and Engineer if it provides an orderly
progression of the submittals, tests, and deliveries to completion within the specified
Milestones and the Contract Times. Such acceptance will not impose on Buyer or
Engineer responsibility for the progress schedule, for sequencing, scheduling, or progress
of the work nor interfere with or relieve Seller from Seller’s full responsibility therefor.
Such acceptance shall not be deemed to acknowledge the reasonableness and attainability
of the schedule.

Preliminary Conference

Within 20 days after the Contract Times start to run, a conference attended by Seller,
Buyer, Engineer and others as appropriate will be held to establish a working
understanding among the parties as to the Goods and Special Services and to discuss the
schedule referred to in Paragraph 2.06.A, procedures for handling Shop Drawings and
other submittals, processing Applications for Payment, and maintaining required records.

Safety

Buyer and Seller shall comply with all applicable Laws and Regulations relating to the
safety of persons or property, or to the protection of persons or property from damage,
injury, or loss. When Seller's personnel, or the personnel of any subcontractor to Seller,
are present at the Point of Destination or any work area or site controlled by Buyer, the
Seller shall be responsible for the compliance by such personnel with any applicable
requirements of Buyer's safety programs that are made known to Seller.

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT AND AMENDING

3.01

Intent

A. The Contract Documents are complementary; what is called for by one is as binding as if

called for by all.

VTSV-16-0220 MBR System Procurement Bid Set - 11/28/2016

EJCDC P-700, Standard General Conditions for Procurement Contracts.
Copyright © 2010 National Society of Professional Engineers, American Council of Engineering Companies,
American Society of Civil Engineers, and Associated General Contractors of America. All rights reserved.
Page 6 of 34




3.02

3.03

Any labor, documentation, services, materials, or equipment that may reasonably be
inferred from the Contract Documents or from prevailing custom or trade usage as being
required to produce or furnish the indicated Goods and Special Services will be provided,
whether or not specifically called for, at no additional cost to Buyer.

Clarifications and interpretations of, or notifications of minor variations and deviations
in, the Contract Documents, will be issued by Engineer as provided in Article 9.

Standards, Specifications, Codes, Laws and Regulations

Reference to standards, specifications, manuals, or codes of any technical society,
organization, or association, or to Laws and Regulations, whether such reference be
specific or by implication, shall mean the standard, specification, manual, code, or Laws
and Regulations in effect at the time of opening of Bids (or on the Effective Date of the
Agreement if there were no Bids), except as may be otherwise specifically stated in the
Contract Documents.

No provision of any such standard, specification, manual or code, or any instruction of a
supplier shall be effective to change the duties or responsibilities of Buyer or Engineer, or
any of their subcontractors, consultants, agents, or employees from those set forth in the
Contract Documents, nor shall any such provision or instruction be effective to assign to
Buyer or Engineer, or any of their consultants, agents, or employees any duty or authority
to supervise or direct the performance of Seller’s obligations or any duty or authority to
undertake responsibility inconsistent with the provisions of the Contract Documents.

Reporting and Resolving Discrepancies

A. Reporting Discrepancies:

1. Seller’s Review of Contract Documents Before the Performance of the Contract.
Before performance of the Contract, Seller shall carefully study and compare the
Contract Documents and check and verify pertinent figures therein and all
applicable field measurements. Seller shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy which Seller discovers or has actual
knowledge of and shall obtain a written interpretation or clarification from
Engineer before proceeding with the furnishing of any Goods and Special
Services affected thereby.

2. Seller’s Review of Contract Documents During the Performance of the Contract:
If, during the performance of the Contract, Seller discovers any conflict, error,
ambiguity, or discrepancy within the Contract Documents or between the
Contract Documents and any provision of any Law or Regulation applicable to
the performance of the Contract, any standard, specification, manual or code, or
of any instruction of any Supplier, Seller shall promptly report it to Engineer in
writing. Seller shall not proceed with the furnishing of the Goods and Special
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Services affected thereby until an amendment to or clarification of the Contract
Documents has been issued.

3. Seller shall not be liable to Buyer or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Seller had
actual knowledge thereof.

B. Resolving Discrepancies: Except as may be otherwise specifically stated in the Contract
Documents, the provisions of the Contract Documents shall take precedence in resolving
any conflict, error, ambiguity, or discrepancy between the provisions of the Contract
Documents and:

1. the provisions of any standard, specification, manual, code, or instruction
(whether or not specifically incorporated by reference in the Contract
Documents); or

2. the provisions of any Laws or Regulations applicable to the furnishing of the
Goods and Special Services (unless such an interpretation of the provisions of the
Contract Documents would result in violation of such Law or Regulation).

3.04 Amending and Clarifying Contract Documents

A. The Contract Documents may be amended to provide for additions, deletions, and
revisions to the Goods and Special Services or to modify contractual terms and
conditions by a Change Order.

B. Buyer may issue a Work Change Directive providing for additions, deletions, or revisions
to the Goods and Special Services, in which case (1) the Contract Price shall be equitably
adjusted to account for any reasonable and necessary credits to Buyer for any such
deletion, or for costs (including reasonable overhead and profit) incurred by Seller to
accommodate such an addition or revision and (2) the Contract Times shall be equitably
adjusted to account for any impact on progress and completion of performance. Such
adjustments subsequently shall be duly set forth in a Change Order.

C. The requirements of the Contract Documents may be supplemented, and minor variations
and deviations in the Goods and Special Services may be authorized, by one or more of
the following ways:

1. A Field Order;

2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of
Paragraph 5.06.D.3); or

3. Engineer’s written interpretation or clarification.
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ARTICLE 4 - BONDS AND INSURANCE

4.01

A

4.02

Bonds

Seller shall furnish to Buyer performance and payment bonds, each in an amount at least
equal to the Contract Price, as security for the faithful performance and payment of all of
Seller's obligations under the Contract Documents. These bonds shall remain in effect
until 1) one year after the date when final payment becomes due or 2) completion of the
correction period specified in Paragraph 8.03, whichever is later, except as provided
otherwise by Laws or Regulations or by the Contract Documents. Seller shall also
furnish such other bonds as are required by the Contract Documents.

All bonds shall be in the form prescribed by the Contract Documents except as provided
otherwise by Laws or Regulations, and shall be executed by such sureties as are named in
the current list of “Companies Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and as Acceptable Reinsuring Companies™ as published in Circular 570
(amended) by the Financial Management Service, Surety Bond Branch, U.S. Department
of the Treasury. All bonds signed by an agent or attorney-in-fact must be accompanied
by a certified copy of that individual's authority to bind the surety. The evidence of
authority shall show that it is effective on the date the agent or attorney-in-fact signed
each bond.

If the surety on any bond furnished by Seller is declared bankrupt or becomes insolvent
or its right to do business is terminated in any state where any part of the Project is
located or it ceases to meet the requirements of Paragraph 4.01.B, Seller shall promptly
notify Buyer and Engineer and shall, within 20 days after the event giving rise to such
notification, provide another bond and surety, both of which shall comply with the
requirements of Paragraphs 4.01.B and 4.02.

Insurance

Seller shall provide insurance of the types and coverages and in the amounts stipulated in
the Supplementary Conditions.

Failure of Buyer to demand certificates of insurance or other evidence of Seller's full
compliance with these insurance requirements or failure of Buyer to identify a deficiency
in compliance from the evidence provided shall not be construed as a waiver of Seller’s
obligation to maintain such insurance.

Upon assignment of this Contract, Seller shall comply with the written request of
assignee to provide certificates of insurance to assignee.

. Buyer does not represent that insurance coverage and limits established in this Contract

necessarily will be adequate to protect Seller.
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E.

4.03

A.

The insurance and insurance limits required herein shall not be deemed as a limitation on
Seller’s liability under the indemnities granted to Buyer in the Contract Documents.

Licensed Sureties and Insurers

All bonds and insurance required by the Contract Documents to be purchased and
maintained by Buyer or Seller shall be obtained from surety or insurance companies that
are duly licensed or authorized in the jurisdiction in which the Project is located to issue
bonds or insurance policies for the limits and coverages so required. Such surety and
insurance companies shall also meet such additional requirements and qualifications as
may be provided in the Supplementary Conditions.

ARTICLE 5 - SELLER’S RESPONSIBILITIES

5.01

A

5.02

5.03

Supervision and Superintendence

Seller shall supervise, inspect, and direct the furnishing of the Goods and Special
Services competently and efficiently, devoting such attention thereto and applying such
skills and expertise as may be necessary to perform its obligations in accordance with the
Contract Documents.  Seller shall be solely responsible for the means, methods,
techniques, sequences, and procedures necessary to perform its obligations in accordance
with the Contract Documents. Seller shall not be responsible for the negligence of Buyer
or Engineer in the design or specification of a specific means, method, technique,
sequence, or procedure that is shown or indicated in and expressly required by the
Contract Documents.

Labor, Materials and Equipment

Seller shall provide competent, qualified and trained personnel in all aspects of its
performance of the Contract.

All Goods, and all equipment and material incorporated into the Goods, shall be as
specified, and unless specified otherwise in the Contract Documents, shall be:

1. new, and of good quality;

2. protected, assembled, connected, cleaned, and conditioned in accordance with the
original manufacturer’s instructions; and

3. shop assembled to the greatest extent practicable.
Laws and Regulations

Seller shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of its obligations in accordance with the Contract
Documents. Except where otherwise expressly required by such Laws and Regulations,
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5.04

neither Buyer nor Engineer shall be responsible for monitoring Seller’s compliance with
any Laws or Regulations.

If Seller furnishes Goods and Special Services knowing or having reason to know that
such furnishing is contrary to Laws or Regulations, Seller shall bear all claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such performance. It shall not be Seller’s
responsibility to make certain that the Specifications and Drawings are in accordance
with Laws and Regulations, but this provision shall not relieve Seller of Seller’s
obligations under Paragraph 3.03.

Changes in Laws or Regulations not known at the time of opening of Bids (or, on the
Effective Date of the Agreement if there were no Bids) having an effect on the cost or
time of performance shall be the subject of an adjustment in Contract Price or Contract
Times. If Buyer and Seller are unable to agree on entitlement to or on the amount or
extent, if any, of any such adjustment, a Claim may be made therefor as provided in
Paragraph 9.06.

Or Equals

Whenever the Goods, or an item of material or equipment to be incorporated into the
Goods, are specified or described in the Contract Documents by using the name of a
proprietary item or the name of a particular supplier or manufacturer, the specification or
description is intended to establish the type, function, appearance, and quality required.
Unless the specification or description contains or is followed by words reading that no
like, equivalent, or “or-equal” item is permitted, other items of material or equipment or
material or equipment of other suppliers or manufacturers may be submitted to Buyer for
Engineer’s review.

1. If in Engineer’s sole discretion, such an item of material or equipment proposed
by Seller is functionally equal to that named and sufficiently similar so that no
change in related work will be required, it may be considered by Engineer as an
“or-equal” item.

2. For the purposes of this paragraph, a proposed item of material or equipment may
be considered functionally equal to an item so named only if:

a. in the exercise of reasonable judgment, Engineer determines that: 1) it is at
least equal in quality, durability, appearance, strength, and design
characteristics; 2) it will reliably perform at least equally well the function
imposed by the design concept of the completed Project as a functioning
whole; 3) it has an acceptable record of performance and availability of
responsive service; and
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5.05

5.06

b. Seller certifies that if approved: 1) there will be no increase in any cost,
including capital, installation or operating costs, to Buyer; and 2) the proposed
item will conform substantially to the detailed requirements of the item named
in the Contract Documents.

Engineer’s Evaluation: Engineer will be allowed a reasonable time within which to
evaluate each proposal or submittal made pursuant to Paragraph 5.04.A. Engineer will be
the sole judge of whether to accept or reject such a proposal or submittal. No “or-equal”
will be ordered, manufactured or utilized until Engineer’s review is complete, which will
be evidenced by an approved Shop Drawing. Engineer will advise Buyer and Seller in
writing of any negative determination. Notwithstanding Engineer’s approval of an “or-
equal” item, Seller shall remain obligated to comply with the requirements of the
Contract Documents.

Special Guarantee: Buyer may require Seller to furnish at Seller’s expense a special
performance guarantee or other surety with respect to any such proposed “or-equal.”

Data: Seller shall provide all data in support of any such proposed “or-equal” at Seller’s
expense.

Taxes

Seller shall be responsible for all taxes and duties arising out of the sale of the Goods and
the furnishing of Special Services. All taxes are included in the Contract Price, except as
noted in the Supplementary Conditions.

Shop Drawings and Samples

Seller shall submit Shop Drawings and Samples to Buyer for Engineer’s review and
approval in accordance with the schedule required in Paragraph 2.06.A. All submittals
will be identified as required and furnished in the number of copies specified in the
Contract Documents. The data shown on the Shop Drawings will be complete with
respect to quantities, dimensions, specified performance and design criteria, materials,
and similar data to show Engineer the services, materials, and equipment Seller proposes
to provide.

Where a Shop Drawing or Sample is required by the Contract Documents, any related
work performed prior to Engineer’s approval of the pertinent submittal will be at the sole
expense and responsibility of Seller.

C. Submittal Procedures:
1. Before submitting each Shop Drawing or Sample, Seller shall have determined
and verified:
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a. all field measurements (if required), quantities, dimensions, specified
performance criteria, installation requirements, materials, catalog numbers,
and similar information with respect thereto; and

b. that all materials are suitable with respect to the indicated application,
fabrication, shipping, handling, storage, assembly, and installation pertaining
to the furnishing of Goods and Special Services.

2. Seller shall also have reviewed and coordinated each Shop Drawing or Sample
with the Contract Documents.

3. Each submittal shall bear a stamp or include a written certification from Seller
that Seller has reviewed the subject submittal and confirmed that it is in
compliance with the requirements of the Contract Documents. Both Buyer and
Engineer shall be entitled to rely on such certification from Seller.

4. With each submittal, Seller shall give Buyer and Engineer specific written notice
of any variations that the Shop Drawing or Sample may have from the
requirements of the Contract Documents. This notice shall be both in a written
communication separate from the submittal and by specific notation on each Shop
Drawing or Sample.

D. Engineer’s Review:

1. Engineer will provide timely review of Shop Drawings and Samples.

2. Engineer’s review and approval will be only to determine if the Goods and
Special Services covered by the submittals will, after installation or incorporation
in the Project, conform to the information given in the Contract Documents and
be compatible with the design concept of the completed Project as a functioning
whole.

3. Engineer’s review and approval shall not relieve Seller from responsibility for any
variation from the requirements of the Contract Documents unless Seller has
complied with the requirements of Paragraph 5.06.C.4 and Engineer has given
written approval of each such variation by specific written notation thereof
incorporated in or accompanying the Shop Drawing or Sample. Engineer’s review
and approval shall not relieve Seller from responsibility for complying with the
requirements of Paragraph 5.06.C.1.

E. Resubmittal Procedures:

1. Seller shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new
Samples for review and approval. Seller shall direct specific attention in writing
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5.07

5.08

to any revisions other than the corrections called for by Engineer on previous
submittals.
Continuing Performance

Seller shall adhere to the progress schedule established in accordance with Paragraph
2.06.A., and the Goods shall be delivered and the Special Services furnished within the
Contract Times specified in the Agreement.

Seller shall carry on furnishing of the Goods and Special Services and adhere to the
progress schedule during all disputes or disagreements with Buyer. No furnishing of
Goods and Special Services shall be delayed or postponed pending resolution of any
disputes or disagreements, except as permitted by Paragraphs 11.03 or 11.04, or as Buyer
and Seller may otherwise agree in writing.

Seller’s Warranties and Guarantees

Seller warrants and guarantees to Buyer that the title to the Goods conveyed shall be
proper, its transfer rightful, and free from any security interest, lien, or other
encumbrance. Seller shall defend, indemnify, and hold Buyer harmless against any liens,
claims, or demands contesting or affecting title of the Goods conveyed.

Seller warrants and guarantees to Buyer that all Goods and Special Services will conform
with the Contract Documents, and with the standards established by any Samples
approved by Engineer. Engineer shall be entitled to rely on Seller’s warranty and
guarantee. If the Contract Documents do not otherwise specify the characteristics or the
quality of the Goods, the Goods shall comply with the requirements of Paragraph 5.02.B.

Seller’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, improper modification, improper maintenance, or improper operation by
persons other than Seller; or

2. corrosion or chemical attack, unless corrosive or chemically-damaging conditions
were disclosed by Buyer in the Contract Documents and the Contract Documents
required the Goods to withstand such conditions;

3. use in a manner contrary to Seller's written instructions for installation, operation,
and maintenance; or

4. normal wear and tear under normal usage.

Seller's obligation to furnish the Goods and Special Services in accordance with the
Contract Documents shall be absolute. None of the following will constitute an
acceptance of Goods and Special Services that are non-conforming, or a release of
Seller’s obligation to furnish the Goods and Special Services in accordance with the
Contract Documents:
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1. observations by Buyer or Engineer;

2. recommendation by Engineer or payment by Buyer of any progress or final
payment;

3. use of the Goods by Buyer;

4. any acceptance by Buyer (subject to the provisions of Paragraph 8.02.D.1) or any
failure to do so;

5. the issuance of a notice of acceptance by Buyer pursuant to the provisions of
Article 8;

6. any inspection, test or approval by others; or
7. any correction of non-conforming Goods and Special Services by Buyer.
E. Buyer shall promptly notify Seller of any breach of Seller’s warranties or guarantees.
F. Seller makes no implied warranties under this Contract.
5.09 Indemnification

A. To the fullest extent permitted by Laws and Regulations, Seller shall indemnify and hold
harmless Buyer and Engineer, and the officers, directors, members, partners, employees,
agents, consultants, contractors, and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the performance
of Seller's obligations under the Contract Documents, provided that any such claim, cost,
loss, or damages attributable to bodily injury, sickness, disease, or death, or to injury to or
destruction of tangible property (other than the Goods themselves), including the loss of
use resulting therefrom, but only to the extent cause by any negligent act or omission of
Seller, or any individual or entity directly or indirectly employed by Seller or anyone for
whose acts Seller may be liable.

B. In any and all claims against Buyer or Engineer or any of their respective assignees,
consultants, agents, officers, directors, members, partners, employees, agents,
consultants, contractors, or subcontractors, by any employee (or the survivor or personal
representative of such employee) of Seller, any subcontractor, any supplier, or any
individual or entity directly or indirectly employed by any of them to furnish any of the
Goods and Special Services, or anyone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 5.09.A shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits payable by or for
seller or any such subcontractor, supplier, or other individual or entity under workers’
compensation acts, disability benefit acts, or other employee benefit acts.
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C. The indemnification obligations of Seller under Paragraph 5.09.A shall not extend to the
liability of Engineer and Engineer’s officers, directors, partners, employees, agents, and
consultants arising out of:

1. the preparation or approval of, or the failure to prepare or approve, maps,
Drawings, opinions, reports, surveys, Change Orders, designs, or Specifications;
or

2. giving directions or instructions, or failing to give them, if that is the primary
cause of the injury or damage.

5.10 Delegation of Professional Design Services

A. Seller will not be required to provide professional design services unless such services
are specifically required by the Contract Documents or unless such services are required
to carry out Seller’s responsibilities for furnishing the Goods and Special Services. Seller
shall not be required to provide professional services in violation of applicable law.

B. If professional design services or certifications by a design professional related to the
Goods and Special Services are specifically required of Seller by the Contract
Documents, Buyer and Engineer will specify all performance and design criteria that
such services must satisfy. Seller shall cause such services or certifications to be provided
by a properly licensed professional, whose signature and seal shall appear on all
drawings, calculations, specifications, certifications, Shop Drawings and other submittals
prepared by such professional. Shop Drawings and other submittals related to the Goods
and Special Services designed or certified by such professional, if prepared by others,
shall bear such professional’s written approval when submitted to Engineer.

C. Buyer and Engineer shall be entitled to rely upon the adequacy, accuracy and
completeness of the services, certifications or approvals performed by such design
professionals, provided Buyer and Engineer have specified to Seller all performance and
design criteria that such services must satisfy.

D. Pursuant to this Paragraph 5.10, Engineer’s review and approval of design calculations
and design drawings will be only for the limited purpose of checking for conformance
with performance and design criteria given and the design concept expressed in the
Contract Documents. Engineer’s review and approval of Shop Drawings and other
submittals (except design calculations and design drawings) will be only for the purpose
stated in Paragraph 5.06.D.2.

E. Seller shall not be responsible for the adequacy of the performance or design criteria
required by the Contract Documents.
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ARTICLE 6 - SHIPPING AND DELIVERY

6.01 Shipping

A. Seller shall select the carrier and bear all costs of packaging, transportation, insurance,

special handling and any other costs associated with shipment and delivery.
6.02 Delivery

A. Seller shall deliver the Goods F.O.B. the Point of Destination in accordance with the
Contract Times set forth in the Agreement, or other date agreed to by Buyer and Seller.

B. Seller shall provide written notice to Buyer at least 10 days before shipment of the
manner of shipment and the anticipated delivery date. The notice shall also include any
instructions concerning special equipment or services required at the Point of Destination
to unload and care for the Goods. Seller shall also require the carrier to give Buyer at
least 24 hours notice by telephone prior to the anticipated time of delivery.

C. Buyer will be responsible and bear all costs for unloading the Goods from carrier.

D. Buyer will assure that adequate facilities are available to receive delivery of the Goods
during the Contract Times for delivery set forth in the Agreement, or another date agreed
by Buyer and Seller.

E. No partial deliveries shall be allowed, unless permitted or required by the Contract
Documents or agreed to in writing by Buyer.

6.03  Risk of Loss

A. Risk of loss and insurable interests transfer from Seller to Buyer upon Buyer’s receipt of
the Goods.

B. Notwithstanding the provisions of Paragraph 6.03.A, if Buyer rejects the Goods as non-
conforming, the risk of loss on such Goods shall remain with Seller until Seller corrects
the non-conformity or Buyer accepts the Goods. If rejected Goods remain at the Point of
Destination pending modification and acceptance, then Seller shall be responsible for
arranging adequate protection and maintenance of the Goods at Seller's expense.

6.04  Progress Schedule

A. Seller shall adhere to the progress schedule established in accordance with Paragraph

2.06 as it may be adjusted from time to time as provided below.
1. Seller shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.06) proposed adjustments in the progress schedule that will not result
in changing the Contract Times. Such adjustments will comply with any
provisions of the General Requirements applicable thereto.
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2. Proposed adjustments in the progress schedule that will change the Contract
Times shall be submitted in accordance with the requirements of Article 7.
Adjustments in Contract Times may only be made by a Change Order.

ARTICLE 7 - CHANGES: SCHEDULE AND DELAY

7.01

A.

7.02

Changes in the Goods and Special Services

Buyer may at any time, without notice to any surety, make an addition, deletion, or other
revision to the Contract Documents with respect to the Goods and Services, within the
general scope of the Contract, by a Change Order or Work Change Directive. Upon
receipt of any such document, Seller shall promptly proceed with performance pursuant
to the revised Contract Documents (except as otherwise specifically provided).

If Seller concludes that a Work Change Directive issued by Buyer affects the Contract
Price or Contract Times, then Seller shall notify Buyer within 15 days after Seller has
received the Work Change Directive, and submit written supporting data to Buyer within
45 days after such receipt. If Seller fails to notify Buyer within 15 days, Seller waives
any Claim for such adjustment. If Buyer and Seller are unable to agree on entitlement to,
or on the amount or extent, if any, of an adjustment in the Contract Price or Contract
Times, or both, that should be allowed as a result of a Work Change Directive, a Claim
may be made therefor as provided in Paragraph 9.06.

Seller shall not suspend performance while Buyer and Seller are in the process of making
such changes and any related adjustments to Contract Price or Contract Times.

Changing Contract Price or Contract Times

The Contract Price or Contract Times may only be changed by a Change Order.

B. Any Claim for an adjustment in the Contract Price or Contract Times shall be based on

written notice submitted by the party making the Claim to the Engineer and the other
party to the Contract in accordance with the provisions of Paragraph 9.06.

If Seller is prevented from delivering the Goods or performing the Special Services
within the Contract Times for any unforeseen reason beyond its control and not
attributable to its actions or inactions, then Seller shall be entitled to an adjustment of the
Contract Times to the extent attributable to such reason. Such reasons include but are not
limited to acts or neglect by Buyer, inspection delays, fires, floods, epidemics, abnormal
weather conditions, acts of God, and other like matters. If such an event occurs and
delays Seller’s performance, Seller shall notify Buyer in writing within 15 days of
knowing or having reason to know of the beginning of the event causing the delay,
stating the reason therefor.

Seller shall not be entitled to an adjustment in Contract Price or Contract Times for
delays within the control of Seller. Delays attributable to and within the control of
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Seller’s subcontractors or suppliers shall be deemed to be delays within the control of

Seller.

E. If Seller is prevented from delivering the Goods or furnishing the Special Services within
the Contract Times due to the actions or inactions of Buyer, Seller shall be entitled to any
reasonable and necessary additional costs arising out of such delay to the extent directly
attributable to Buyer.

F. Neither Buyer nor Seller shall be entitled to any damages arising from delays which are
beyond the control of both Buyer and Seller, including but not limited to fires, floods,
epidemics, abnormal weather conditions, acts of God, and other like matters.

ARTICLE 8 - BUYER’S RIGHTS

8.01 Inspections and Testing

A. General:

1.

The Contract Documents specify required inspections and tests. Buyer shall have
the right to perform, or cause to be performed, reasonable inspections and require
reasonable tests of the Goods at Seller’s facility, and at the Point of Destination.
Seller shall allow Buyer a reasonable time to perform such inspections or tests.

Seller shall reimburse Buyer for all expenses, except for travel, lodging, and
subsistence expenses of Buyer’s and Engineer's representatives, for inspections
and tests specified in the Contract Documents. If as the result of any such
specified testing the Goods are determined to be non-conforming, then Seller shall
also bear the travel, lodging, and subsistence expenses of Buyer’s and Engineer's
representatives, and all expenses of re-inspection or retesting.

Buyer shall bear all expenses of inspections and tests that are not specified in the
Contract Documents (other than any re-inspection or retesting resulting from a
determination of non-conformity, as set forth in Paragraph 8.01.A.2 immediately
above); provided, however, that if as the result of any such non-specified
inspections or testing the Goods are determined to be non-conforming, then Seller
shall bear all expenses of such inspections and testing, and of any necessary re-
inspection and retesting.

Seller shall provide Buyer timely written notice of the readiness of the Goods for
all inspections, tests, or approvals which the Contract Documents specify are to be
observed by Buyer prior to shipment.

Buyer will give Seller timely notice of all specified tests, inspections, and
approvals of the Goods which are to be conducted at the Point of Destination.

If, on the basis of any inspections or testing, the Goods appear to be conforming,
Buyer will give Seller prompt notice thereof. If on the basis of said inspections or
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B.

testing, the Goods appear to be non-conforming, Buyer will give Seller prompt
notice thereof and will advise Seller of the remedy Buyer elects under the
provisions of Paragraph 8.02.

Neither payments made by Buyer to Seller prior to any tests or inspections, nor
any tests or inspections shall constitute acceptance of non-conforming Goods, or
prejudice Buyer’s rights under the Contract.

Inspection on Delivery:

1. Buyer or Engineer will visually inspect the Goods upon delivery solely for

purposes of identifying the Goods and general verification of quantities and
observation of apparent condition in order to provide a basis for a progress
payment. Such visual inspection will not be construed as final or as receipt of any
Goods and Special Services that, as a result of subsequent inspections and tests,
are determined to be non-conforming.

Within ten days of such visual inspection, Buyer shall provide Seller with written
notice of Buyer’s determination regarding conformity of the Goods. In the event
Buyer does not provide such notice, it will be presumed that the Goods appear to
be conforming and that Buyer has acknowledged their receipt upon delivery.

If, on the basis of the visual inspection specified in Paragraph 8.01.B.1, the Goods
appear to be conforming, Buyer’s notice thereof to Seller will acknowledge
receipt of the Goods.

C. Final Inspection:

8.02

1. After all of the Goods have been incorporated into the Project, tested in

accordance with such testing requirements as are specified, and are functioning as
indicated, Buyer or Engineer will make a final inspection.

If, on the basis of the final inspection, the Goods are conforming, Buyer’s notice
thereof will constitute Buyer’s acceptance of the Goods.

If, on the basis of the final inspection, the Goods are non-conforming, Buyer will
identify the non-conformity in writing.

Non-Conforming Goods and Special Services

If, on the basis of inspections and testing prior to delivery, the Goods and Special
Services are found to be non-conforming, or if at any time after Buyer has acknowledged
receipt of delivery and before the expiration of the correction period described in
Paragraph 8.03, Buyer determines that the Goods and Special Services are non-
conforming, then Seller shall promptly, without cost to Buyer and in response to written
instructions from Buyer, either correct such non-conforming Goods and Special Services,
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or, if Goods are rejected by Buyer, remove and replace the non-conforming Goods with
conforming Goods, including all work required for reinstallation.

B. Buyer’s Rejection of Non-Conforming Goods:

1. If Buyer elects to reject the Goods in whole or in part, Buyer’s notice to Seller
will describe in sufficient detail the non-conforming aspect of the Goods. If
Goods have been delivered to Buyer, Seller shall promptly, and within the
Contract Times, remove and replace the rejected Goods.

2. Seller shall bear all costs, losses and damages attributable to the removal and
replacement of the non-conforming Goods as provided in Paragraph 8.02.E.

3. Upon rejection of the Goods, Buyer retains a security interest in the Goods to the
extent of any payments made and expenses incurred in their testing and
inspection.

C. Remedying Non-Conforming Goods and Special Services:

1. If Buyer elects to permit the Seller to modify the Goods to correct the non-
comformance, then Seller shall promptly provide a schedule for such
modifications and shall make the Goods conforming within a reasonable time.

2. If Buyer notifies Seller in writing that any of the Special Services are non-
conforming, Seller shall promptly provide conforming services acceptable to
Buyer. If Seller fails to do so, Buyer may delete the Special Services and reduce
the Contract Price a commensurate amount.

D. Buyer’s Acceptance of Non-Conforming Goods:

Instead of requiring correction or removal and replacement of non-conforming Goods
discovered either before or after final payment, Buyer may accept the non-conforming
Goods. Seller shall bear all reasonable costs, losses, and damages attributable to Buyer’s
evaluation of and determination to accept such non-conforming Goods as provided in
Paragraph 8.02.E.

E. Seller shall pay all claims, costs, losses, and damages, including but not limited to all fees
and charges for re-inspection, retesting and for any engineers, architects, attorneys and
other professionals, and all court or arbitration or other dispute resolution costs arising
out of or relating to the non-conforming Goods and Special Services. Seller's obligations
shall include the costs of the correction or removal and replacement of the non-
conforming Goods and the replacement of property of Buyer and others destroyed by the
correction or removal and replacement of the non-conforming Goods, and obtaining
conforming Special Services from others.
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F. Buyer's Rejection of Conforming Goods:

If Buyer asserts that Goods and Special Services are non-conforming and such Goods and
Special Services are determined to be conforming, or if Buyer rejects as non-conforming
Goods and Special Services that are later determined to be conforming, then Seller shall
be entitled to reimbursement from Buyer of costs incurred by Seller in inspecting, testing,
correcting, removing, or replacing the conforming Goods and Special Services, including
but not limited to fees and charges of engineers, architects, attorneys and other
professionals, and all court or arbitration or other dispute resolution costs associated with
the incorrect assertion of non-conformance or rejection of conforming Goods and Special
Services.

8.03 Correction Period

A. Seller’s responsibility for correcting all non-conformities in the Goods and Special
Services will extend for a period of one year after the earlier of the date on which Buyer
has placed the Goods in continuous service or the date of final payment, or for such
longer period of time as may be prescribed by Laws or Regulations or by the terms of any
specific provisions of the Contract Documents.

ARTICLE 9 - ROLE OF ENGINEER

9.01 Duties and Responsibilities

A. The duties and responsibilities and the limitations of authority of Engineer are set forth in
the Contract Documents.

9.02 Clarifications and Interpretations

A. Engineer will issue with reasonable promptness such written clarifications or
interpretations of the Contract Documents as Engineer may determine necessary, which
shall be consistent with or reasonably inferable from the overall intent of the Contract
Documents. Such written clarifications and interpretations will be binding on Buyer and
Seller. If either Buyer or Seller believes that a written clarification or interpretation
justifies an adjustment in the Contract Price or Contract Times, either may make a Claim
therefor.

9.03 Authorized Variations
A. Engineer may authorize minor deviations or variations in the Contract Documents by: 1)

written approval of specific variations set forth in Shop Drawings when Seller has duly
noted such variations as required in Paragraph 5.06.C.4, or 2) a Field Order.
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9.04 Rejecting Non-Conforming Goods and Special Services

A. Engineer will have the authority to disapprove or reject Goods and Special Services that
Engineer believes to be non-conforming. Engineer will also have authority to require
special inspection or testing of the Goods or Special Services as provided in Paragraph
8.01 whether or not the Goods are fabricated or installed, or the Special Services are
completed.

9.05 Decisions on Requirements of Contract Documents

A. Engineer will be the initial interpreter of the Contract Documents and judge of the
acceptability of the Goods and Special Services. Claims, disputes and other matters
relating to the acceptability of the Goods and Special Services or the interpretation of the
requirements of the Contract Documents pertaining to Seller’s performance will be
referred initially to Engineer in writing with a request for a formal decision in accordance
with this paragraph.

B. When functioning as interpreter and judge under this Paragraph 9.05, Engineer will not
show partiality to Buyer or Seller and will not be liable in connection with any
interpretation or decision rendered in good faith in such capacity. The rendering of a
decision by Engineer pursuant to this Paragraph 9.05 with respect to any such Claim,
dispute, or other matter (except any which have been waived by the making or
acceptance of final payment as provided in Paragraph 10.07) will be a condition
precedent to any exercise by Buyer or Seller of such rights or remedies as either may
otherwise have under the Contract Documents or by Laws or Regulations in respect of
any such Claim, dispute, or other matter.

9.06 Claims and Disputes

A. Notice: Written notice of each Claim relating to the acceptability of the Goods and
Special Services or the interpretation of the requirements of the Contract Documents
pertaining to either party's performance shall be delivered by the claimant to Engineer
and the other party to the Agreement within 15 days after the occurrence of the event
giving rise thereto, and written supporting data shall be submitted to Engineer and the
other party within 45 days after such occurrence unless Engineer allows an additional
period of time to ascertain more accurate data.

B. Engineer’s Decision. Engineer will review each such Claim and render a decision in
writing within 30 days after receipt of the last submittal of the claimant or the last
submittal of the opposing party, if any.

C. If Engineer does not render a formal written decision on a Claim within the time stated in
Paragraph 9.06.B., Engineer shall be deemed to have issued a decision denying the Claim
in its entirety 31 days after receipt of the last submittal of the claimant or the last
submittal of the opposing party, if any.
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D. Engineer’s written decision on such Claim or a decision denying the Claim in its entirety
that is deemed to have been issued pursuant to Paragraph 9.06.C, will be final and
binding upon Buyer and Seller 30 days after it is issued unless within 30 days of issuance
Buyer or Seller appeals Engineer’s decision by initiating the mediation of such Claim in
accordance with the dispute resolution procedures set forth in Article 13.

E. If Article 13 has been amended to delete the mediation requirement, then Buyer or Seller
may appeal Engineer's decision within 30 days of issuance by following the alternative
dispute resolution process set forth in Article 13, as amended; or if no such alternative
dispute resolution process has been set forth, Buyer or Seller may appeal Engineer's
decision by 1) delivering to the other party within 30 days of the date of such decision a
written notice of intent to submit the Claim to a court of competent jurisdiction, and 2)
within 60 days after the date of such decision instituting a formal proceeding in a court of
competent jurisdiction.

F. No Claim for an adjustment in Contract Price or Contract Times will be valid if not
submitted in accordance with this Paragraph 9.06.

G. The parties agree to endeavor to avoid or resolve Claims through direct, good faith
discussions and negotiations whenever practicable. Such discussions and negotiations
should at the outset address whether the parties mutually agree to suspend the time
periods established in this Paragraph 9.06; if so, a written record of such mutual
agreement should be made and jointly executed.

ARTICLE 10 - PAYMENT
10.01 Applications for Progress Payments

A. Seller shall submit to Buyer for Engineer’s review Applications for Payment filled out
and signed by Seller and accompanied by such supporting documentation as is required
by the Contract Documents and also as Buyer or Engineer may reasonably require. The
timing and amounts of progress payments shall be as stipulated in the Agreement.

1. The first application for Payment will be submitted after review and approval by
Engineer of all Shop Drawings and of all Samples required by the Contract
Documents.

2. The second Application for Payment will be submitted after receipt of the Goods
has been acknowledged in accordance with Paragraph 8.01.B and will be
accompanied by a bill of sale, invoice, or other documentation reasonably
satisfactory to Buyer warranting that Buyer has rightfully received good title to
the Goods from Seller and that, upon payment, the Goods will be free and clear of
all liens. Such documentation will include releases and waivers from all parties
with viable lien rights. In the case of multiple deliveries of Goods, additional
Applications for Payment accompanied by the required documentation will be
submitted as Buyer acknowledges receipt of additional items of the Goods.
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10.02 Review of Applications for Progress Payments

A. Engineer will, within ten days after receipt of each Application for Payment, either
indicate in writing a recommendation of payment and present the Application to Buyer,
or return the Application to Seller indicating in writing Engineer's reasons for refusing to
recommend payment. In the latter case, Seller may make the necessary corrections and
resubmit the Application.

1. Engineer’s recommendation of payment requested in the first Application for
Payment will constitute a representation by Engineer, based on Engineer’s review
of the Application for Payment and the accompanying data, that the Shop
Drawings and Samples have been reviewed and approved as required by the
Contract Documents and Seller is entitled to payment of the amount
recommended.

2. Engineer’s recommendation of payment requested in the Application for Payment
submitted upon Buyer’s acknowledgment of receipt of the Goods will constitute a
representation by Engineer, based on Engineer’s review of the Application for
Payment and the accompanying data Seller is entitled to payment of the amount
recommended. Such recommendation will not constitute a representation that
Engineer has made a final inspection of the Goods, that the Goods are free from
non-conformities, acceptable or in conformance with the Contract Documents,
that Engineer has made any investigation as to Buyer’s title to the Goods, that
exhaustive or continuous inspections have been made to check the quality or the
quantity of the Goods beyond the responsibilities specifically assigned to
Engineer in the Contract Documents or that there may not be other matters or
issues between the parties that might entitle Seller to additional payments by
Buyer or Buyer to withhold payment to Seller.

3. Engineer may refuse to recommend that all or any part of a progress payment be
made, or Engineer may nullify all or any part of any payment previously
recommended if, in Engineer's opinion, such recommendation would be incorrect
or if on the basis of subsequently discovered evidence or subsequent inspections
or tests Engineer considers such refusal or nullification necessary to protect Buyer
from loss because the Contract Price has been reduced, Goods are found to be
non-conforming, or Seller has failed to furnish acceptable Special Services.

10.03 Amount and Timing of Progress Payments

A. Subject to Paragraph 10.02.A., the amounts of the progress payments will be as provided
in the Agreement. Buyer shall within 30 days after receipt of each Application for
Payment with Engineer's recommendation pay Seller the amount recommended; but, in
the case of the Application for Payment upon Buyer's acknowledgment of receipt of the
Goods, said 30-day period may be extended for so long as is necessary (but in no event
more than 60 days) for Buyer to examine the bill of sale and other documentation
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submitted therewith. Buyer shall notify Seller promptly of any deficiency in the
documentation and shall not unreasonably withhold payment.

10.04 Suspension of or Reduction in Payment

A. Buyer may suspend or reduce the amount of progress payments, even though
recommended for payment by Engineer, under the following circumstances:

1. Buyer has reasonable grounds to conclude that Seller will not furnish the Goods
or the Special Services in accordance with the Contract Documents, and

2. Buyer has requested in writing assurances from Seller that the Goods and Special
Services will be delivered or furnished in accordance with the Contract
Documents, and Seller has failed to provide adequate assurances within ten days
of Buyer’s written request.

B. If Buyer refuses to make payment of the full amount recommended by Engineer, Buyer
will provide Seller and Engineer immediate written notice stating the reason for such
action and promptly pay Seller any amount remaining after deduction of the amount
withheld. Buyer shall promptly pay Seller the amount withheld when Seller corrects the
reason for such action to Buyer’s satisfaction.

10.05 Final Application for Payment

A. After Seller has corrected all non-conformities to the reasonable satisfaction of Buyer and
Engineer, furnished all Special Services, and delivered all documents required by the
Contract Documents, Engineer will issue to Buyer and Seller a notice of acceptance.
Seller may then make application for final payment following the procedure for progress
payments. The final Application for Payment will be accompanied by all documentation
called for in the Contract Documents, a list of all unsettled Claims, and such other data
and information as Buyer or Engineer may reasonably require.

10.06 Final Payment

A. If, on the basis of final inspection and the review of the final Application for Payment
and accompanying documentation, Engineer is reasonably satisfied that Seller has
furnished the Goods and Special Services in accordance with the Contract Documents,
and that Seller's has fulfilled all other obligations under the Contract Documents, then
Engineer will, within ten days after receipt of the final Application for Payment,
recommend in writing final payment subject to the provisions of Paragraph 10.07 and
present the Application to Buyer. Otherwise, Engineer will return the Application to
Seller, indicating the reasons for refusing to recommend final payment, in which case
Seller shall make the necessary corrections and resubmit the Application for payment. If
the Application and accompanying documentation are appropriate as to form and
substance, Buyer shall, within 30 days after receipt thereof, pay Seller the amount
recommended by Engineer, less any sum Buyer is entitled to set off against Engineer's
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10.07

A.

recommendation, including but not limited to liquidated damages to which Buyer is
entitled.

Waiver of Claims
The making and acceptance of final payment will constitute:

1. a waiver of all Claims by Buyer against Seller, except Claims arising from
unsettled liens from non-conformities in the Goods or Special Services appearing
after final payment, from Seller's failure to comply with the Contract Documents
or the terms of any special guarantees specified therein, or from Seller's
continuing obligations under the Contract Documents; and

2. awaiver of all Claims by Seller against Buyer (other than those previously made
in accordance with the requirements herein and listed by Seller as unsettled as
required in Paragraph 10.05.A, and not resolved in writing).

ARTICLE 11 - CANCELLATION, SUSPENSION, AND TERMINATION

11.01

A

11.02

11.08

Cancellation

Buyer has the right to cancel the Contract, without cause, at any time prior to delivery of
the Goods by written notice. Cancellation pursuant to the terms of this paragraph shall
not constitute a breach of contract by Buyer. Upon cancellation:

1. Buyer shall pay Seller for the direct costs incurred in producing any Goods that
Seller has specially manufactured for the Project, plus a fair and reasonable
amount for overhead and profit.

2. For Goods that are not specially manufactured for the Project, Seller shall be
entitled to a restocking charge of 10 percent of the unpaid Contract Price of such
Goods.

Suspension of Performance by Buyer

Buyer has the right to suspend performance of the Contract for up to a maximum of
ninety days, without cause, by written notice. Upon suspension under this paragraph,
Seller shall be entitled to an increase in the Contract Times and Contract Price caused by
the suspension, provided that performance would not have been suspended or delayed for
causes attributable to Seller.

Suspension of Performance by Seller

Subject to the provisions of Paragraph 5.07.B, Seller may suspend the furnishing of the
Goods and Special Services only under the following circumstance:
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1.

2.

Seller has reasonable grounds to conclude that Buyer will not perform its future
payment obligations under the Contract; and,

Seller has requested in writing assurances from Buyer that future payments will
be made in accordance with the Contract, and Buyer has failed to provide such
assurances within ten days of Seller’s written request.

11.04 Breach and Termination

A. Buyer’s Breach:

1.

Buyer shall be deemed in breach of the Contract if it fails to comply with any
material provision of the Contract Documents, including but not limited to:

a. wrongful rejection or revocation of Buyer’s acceptance of the Goods,
b. failure to make payments in accordance with the Contract Documents, or
c. wrongful repudiation of the Contract.

Seller shall have the right to terminate the Contract for cause by declaring a
breach should Buyer fail to comply with any material provisions of the Contract.
Upon termination, Seller shall be entitled to all remedies provided by Laws and
Regulations.

a. In the event Seller believes Buyer is in breach of its obligations under the
Contract, Seller shall provide Buyer with reasonably prompt written notice
setting forth in sufficient detail the reasons for declaring that it believes a
breach has occurred. Buyer shall have seven days from receipt of the written
notice declaring the breach (or such longer period of time as Seller may grant
in writing) within which to cure or to proceed diligently to cure such alleged
breach.

B. Seller’s Breach:

1.

Seller shall be deemed in breach of the Contract if it fails to comply with any
material provision of the Contract Documents, including, but not limited to:

a. failure to deliver the Goods or perform the Special Services in accordance
with the Contract Documents,

b. wrongful repudiation of the Contract, or
c. delivery or furnishing of non-conforming Goods and Special Services.

Buyer may terminate Seller’s right to perform the Contract for cause by declaring
a breach should Seller fail to comply with any material provision of the Contract
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Documents. Upon termination, Buyer shall be entitled to all remedies provided
by Laws and Regulations.

a. In the event Buyer believes Seller is in breach of its obligations under the
Contract, and except as provided in Paragraph 11.04.B.2.b, Buyer shall
provide Seller with reasonably prompt written notice setting forth in sufficient
detail the reasons for declaring that it believes a breach has occurred. Seller
shall have seven days from receipt of the written notice declaring the breach
(or such longer period of time as Buyer may grant in writing) within which to
cure or to proceed diligently to cure such alleged breach.

b. If and to the extent that Seller has provided a performance bond under the
provisions of Paragraph 4.01, the notice and cure procedures of that bond, if
any, shall supersede the notice and cure procedures of Paragraph 11.04.B.2.a.

ARTICLE 12 - LICENSES AND FEES

12.01

A

12.02

Intellectual Property and License Fees

Unless specifically stated elsewhere in the Contract Documents, Seller is not transferring
any intellectual property rights, patent rights, or licenses for the Goods delivered.
However, in the event the Seller is manufacturing to Buyer’s design, Buyer retains all
intellectual property rights in such design.

Seller shall pay all license fees and royalties and assume all costs incident to the use or
the furnishing of the Goods, unless specified otherwise by the Contract Documents.

Seller’s Infringement

Subject to Paragraph 12.01.A, Seller shall indemnify and hold harmless Buyer, Engineer
and their officers, directors, members, partners, employees, agents, consultants,
contractors, and subcontractors from and against all claims, costs, losses, damages, and
judgments (including but not limited to all reasonable fees and charges of engineers,
architects, attorneys and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any infringement or alleged infringement of
any United States or foreign patent or copyright by any of the Goods as delivered
hereunder.

In the event of suit or threat of suit for intellectual property infringement, Buyer will
promptly notify Seller of receiving notice thereof.

Seller shall promptly defend the claim or suit, including negotiating a settlement. Seller
shall have control over such claim or suit, provided that Seller agrees to bear all expenses
and to satisfy any adverse judgment thereof.
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1. If Seller fails to defend such suit or claim after written notice by Buyer, Seller will
be bound in any subsequent suit or claim against Seller by Buyer by any factual
determination in the prior suit or claim.

2. If Buyer fails to provide Seller the opportunity to defend such suit or claim after
written notice by Seller, Buyer shall be barred from any remedy against Seller for
such suit or claim.,

D. If a determination is made that Seller has infringed upon intellectual property rights of
another, Seller may obtain the necessary licenses for Buyer’s benefit, or replace the
Goods and provide related design and construction as necessary to avoid the infringement
at Seller’s own expense.

12.03 Buyer’s Infringement

A. Buyer shall indemnify and hold harmless Seller, and its officers, directors, partners,
employees, agents, consultants, contractors, and subcontractors from and against all
claims, costs, losses, damages, and judgments (including but not limited to all reasonable
fees and charges of engineers, architects, attorneys and other professionals and all court
or arbitration or other dispute resolution costs) arising out of or relating to any
infringement or alleged infringement of any United States or foreign patent or copyright
caused by Seller’s compliance with Buyer’s design of the Goods or Buyer’s use of the
Goods in combination with other materials or equipment in any process (unless intent of
such use was known to Seller and Seller had reason to know such infringement would
result).

B. In the event of suit or threat of suit for intellectual property infringement, Seller must
after receiving notice thereof promptly notify Buyer.

C. Upon written notice from Seller, Buyer shall be given the opportunity to defend the claim
or suit, including negotiating a settlement. Buyer shall have control over such claim or
suit, provided that Buyer agrees to bear all expenses and to satisfy any adverse judgment
thereof.

1. If Buyer fails to defend such suit or claim after written notice by Seller, Buyer
will be bound in any subsequent suit or claim against Buyer by Seller by any
factual determination in the prior suit or claim.

2. If Seller fails to provide Buyer the opportunity to defend such suit or claim after
written notice by Buyer, Seller shall be barred from any remedy against Buyer for
such suit or claim.

12.04 Reuse of Documents

A. Neither Seller nor any other person furnishing any of the Goods and Special Services
under a direct or indirect contract with Seller shall: (1) acquire any title to or ownership
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rights in any of the Drawings, Specifications, or other documents (or copies of any
thereof) prepared by or bearing the seal of Engineer or its consultants, including
electronic media versions; or {2) reuse any of such Drawings, Specifications, other
documents, or copies thereof on any other project without written consent of Buyer and
Engineer and specific written verification or adaptation by Engineer. This prohibition
will survive termination or completion of the Contract. Nothing herein shall preclude
Seller from retaining copies of the Contract Documents for record purposes.

12.05 Electronic Data

A. Unless otherwise stated in the Supplementary Conditions, copies of data furnished by
Buyer or Engineer to Seller, or by Seller to Buyer or Engineer that may be relied upon are
limited to the printed copies (also known as hard copies). Files in electronic media format
of text, data, graphics, or other types are furnished only for the convenience of the
receiving party. Any conclusion or information obtained or derived from such electronic
files will be at the user’s sole risk. If there is a discrepancy between the electronic files
and the hard copies, the hard copies govern.

B. Because data stored in electronic media format can deteriorate or be modified
inadvertently or otherwise without authorization of the data’s creator, the party receiving
electronic files agrees that it will perform acceptance tests or procedures within 60 days,
after which the receiving party shall be deemed to have accepted the data thus
transferred. The transferring party will correct any errors detected within the 60-day
acceptance period.

C. When transferring documents in electronic media format, the transferring party makes no
representations as to long term compatibility, usability, or readability of documents
resulting from the use of software application packages, operating systems, or computer
hardware differing from those used by the data’s creator.

ARTICLE 13 - DISPUTE RESOLUTION
13.01 Dispute Resolution Method

A. Either Buyer or Seller may initiate the mediation of any Claim decided in writing by
Engineer under Paragraph 9.06.B or 9.06.C before such decision becomes final and
binding. The mediation will be governed by the Construction Industry Mediation Rules
of the American Arbitration Association in effect as of the Effective Date of the
Agreement. The request for mediation shall be submitted in writing to the American
Arbitration Association and the other party to the Contract. Timely submission of the
request shall stay the Engineer's decision from becoming final and binding.

B. Buyer and Seller shall participate in the mediation process in good faith. The process
shall be concluded within 60 days of filing of the request. The date of termination of the
mediation shall be determined by application of the mediation rules referenced above.
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C.

If the mediation process does not result in resolution of the Claim, then Engineer’s
written decision under Paragraph 9.06.B or a denial pursuant to Paragraph 9.06.C shall
become final and binding 30 days after termination of the mediation unless, within that
time period, Buyer or Seller:

1. elects in writing to invoke any dispute resolution process provided for in the
Supplementary Conditions, or

2. agrees with the other party to submit the Claim to another dispute resolution
process, or

3. if no dispute resolution process has been provided for in the Supplementary
Conditions, delivers to the other party written notice of the intent to submit the
Claim to a court of competent jurisdiction, and within 60 days of the termination
of the mediation institutes such formal proceeding.

ARTICLE 14 - MISCELLANEOUS

14.01

A

14.02

Giving Notice

Whenever any provision of the Contract Documents requires the giving of written notice,
it will be deemed to have been validly given if: 1) delivered in person to the individual or
to a member of the firm or to an officer of the corporation for whom it is intended, or 2)
if delivered at or sent by registered or certified mail, postage prepaid, to the last business
address known to the giver of the notice.

Controlling Law

A. This Contract is to be governed by the law of the state in which the Point of Destination
is located.

B. In the case of any conflict between the express terms of this Contract and the Uniform
Commercial Code, as adopted in the state whose law governs, it is the intent of the parties
that the express terms of this Contract shall apply.

14.03 Computation of Time

A. When any period of time is referred to in the Contract Documents by days, it will be
computed to exclude the first and include the last day of such period. If the last day of
any such period falls on a Saturday or Sunday or on a day made a legal holiday by the
law of the applicable jurisdiction, such day shall be omitted from the computation.

14.04 Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of
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them which are otherwise imposed or available by Laws or Regulations, by special
warranty or guarantee, or by other provisions of the Contract Documents, and the
provisions of this paragraph will be as effective as if repeated specifically in the Contract
Documents in connection with each particular duty, obligation, right, and remedy to
which they apply.

14.05 Survival of Obligations

A. All representations, indemnifications, warranties and guarantees made in, required by, or
given in accordance with the Contract Documents, as well as all continuing obligations
indicated in the Contract Documents, will survive final payment, completion, and
acceptance of the Goods and Special Services and termination or completion of the
Agreement.

14.06 Entire Agreement

A. Buyer and Seller agree that this Agreement is the complete and final agreement between
them, and supersedes all prior negotiations, representations, or agreements, either written
or oral. This Agreement may not be altered, modified, or amended except in writing
signed by an authorized representative of both parties
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SECTION 00800
SUPPLEMENTARY CONDITIONS

These Supplementary Conditions amend or supplement the Standard General Conditions of the Construction
Contract, EJCDC C-700 (2013 Edition). All provisions which are not so amended or supplemented remain

in full force and effect.

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions.
Additional terms used in these Supplementary Conditions have the meanings stated below, which are

applicable to both the singular and plural thereof.

The address system used in these Supplementary Conditions is the same as the address system used in the

General Conditions, with the prefix “SC” added thereto.

SC-2.04 Commencement of Contract Times;
Notice to Proceed

Add the following new paragraphs immediately
after Paragraph 2.04.A

The Instructions, Bid Form, Agreement, and
General Conditions establish a schedule of events
from the opening of Bids to the day when the
Contract Times must start to run.

The events contemplated by the proposed
schedule, based on a 60-day period for Bids to
remain subject to acceptance, may be summarized
as follows:

Day 1 Bid Opening

Day 1-35, or pre-opening. Within 5 days of a
request therefor each Bidder must  submit to
Buyer written evidence of Bidder’s qualifications
as provided in I-4.

Day 36 Notice of Award should be given to
Successful Bidder by this date in order to complete
the two subsequent events within the time
specified and not exceed the 60-day period for
Bids to remain open. Notice of Award must be
accompanied by the Agreement in form for
signing and with all exhibits attached (see 1-20.01).

Day 51 By this date (or within 15 days of
delivery of Notice of Award) Successful Bidder

(Seller) must return the signed Agreement,
evidence of insurance, and other required
documents to Buyer (see 1-20.01). Failure to do so
will permit forfeiture of Bid security under 1-8.02.

Day 61 By this date (or within 10 days of
receipt of signed Agreement and other documents
from Seller) Buyer must sign and deliver to Seller
one signed counterpart of Agreement with all
Exhibits attached (see 1-20.01). This is usually the
Effective Date of the Agreement.

Day 61 The Contract Times must start
running no later than this date (or 30 days after the
Effective Date of the Agreement if that is earlier),
but by use of a Notice to Proceed as contemplated
by GC-2.03 they may start running earlier than that
once the Agreement has been signed by both
parties and has become effective.

SC-4.02 Insurance:

Add the following new paragraphs immediately
after Paragraph 4.02.E

F. Seller shall purchase and maintain such
liability and other insurance as is appropriate for
the furnishing of Goods and Special Services and
as will provide protection from claims set forth
below which may arise out of or result from
Seller’s furnishing of the Goods or Special
Services and Seller’s other obligations under the
Contract Documents, whether the furnishing of
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Goods and Special Services or other obligations
are to be performed by Seller, any subcontractor or
supplier, or by anyone directly or indirectly
employed by any of them to furnish the Goods and
Special Services, or by anyone for whose acts any
of them may be liable:

1. claims under workers’ compensation, disability
benefits, and other similar employee benefit acts;

2. claims for damages because of bodily injury,
occupational sickness or disease, or death of
Seller’s employees;

3. claims for damages because of bodily injury,
sickness or disease, or death of any person other
than Seller’s employees;

4. claims for damages insured by reasonably
available personal injury liability coverage which
are sustained: (i) by any person as a result of an
offense directly or indirectly related to the
employment of such person by Seller, or (ii) by
any other person for any other reason;

5. claims for damages, other than to the Goods,
because of injury to or destruction of tangible
property wherever located, including loss of use
resulting therefrom; and

6. claims for damages because of bodily injury or
death of any person or property damage arising out
of the ownership, maintenance or use of any motor
vehicle.

G. The policies of insurance so required by this
Paragraph 4.02 to be purchased and maintained
shall:

1. with respect to insurance required by
Paragraphs SC-4.02.F.3 through SC-4.02.F.6
inclusive, include as additional insureds (subject to
any customary exclusion in respect of professional
liability) Buyer, Engineer, their consultants, and
[Here list by name, (not Project role) other persons
or entities to be included on policy as additional
insureds] all of whom shall be listed as additional
insureds, and include coverage for the respective

officers, directors, partners, employees, agents,
and other consultants and subcontractors of each
and any of all such additional insureds, and the
insurance afforded to these additional insureds
shall provide primary coverage for all claims
covered thereby;

2. include at least the specific coverages and be
written for not less than the limits of liability
provided below or required by Laws or
Regulations, whichever is greater;

3. include completed operations insurance;

4. include contractual liability insurance covering

Seller’s indemnity obligations under Paragraphs
5.09 and 12.02.

5. contain a provision or endorsement that the
coverage afforded will not be canceled, materially
changed or renewal refused until at least thirty
days prior written notice has been given to Buyer
and Seller and to each other additional insured
identified in these Supplementary Conditions to
whom a certificate of insurance has been issued
(and the certificates of insurance furnished by the
Seller pursuant to Paragraph SC-4.02.1 will so
provide);

6. remain in effect at least until final payment and
at all times thereafter when Seller may be
correcting, removing, or replacing non-
conforming Goods in accordance  with
Paragraph 8.03;

7. with respect to completed operations insurance,
and any insurance coverage written on a claims-
made basis, remain in effect for at least two years
after final payment (and Seller shall furnish Buyer
and each other additional insured identified in
these Supplementary Conditions, to whom a
certificate of insurance has been issued, evidence
satisfactory to Buyer and any such additional
insured of continuation of such insurance at final
payment and one year thereafter); and

8. with respect to any delegation of professional
design services to Seller pursuant to Paragraph
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510 of the General Conditions, include
professional liability coverage by endorsement or
otherwise.

H. The limits of liability for the insurance required
by Paragraph SC-4.02.F shall provide coverage for
not less than the following amounts or greater
where required by Laws and Regulations:

1. Workers’ Compensation, and related coverages
under Paragraphs SC-4.02.F.1 and F.2:

A StAe Statutory
b. Applicable Federal ........................ Statutory
c. Employer’s Liability: ........c.cccc... $100,000

(Each Person)

2. Seller’s General Liability under Paragraphs
SC-4.02.F.3 through F.6 which shall include
completed operations and product liability
coverages and eliminate the exclusion with respect
to property under the care, custody and control of
Seller:

a. General Aggregate .........ccccveee. $2,000,000
b. Products - Completed

1) Operations Aggregate............. $2,000,000
c. Personal and Advertising

1) INJUNY oo $1,000,000

2) Each Occurrence..........ccouveeee $2,000,000

(Bodily Injury and Property Damage)

d. Property Damage liability insurance will
provide Explosion, Collapse, and Underground
coverages where applicable.

e. Excess or Umbrella Liability
1) General Aggregate................... $1,000,000
2) Each Occurrence..........coouvuee. $1,000,000

3. Automobile Liability under Paragraph SC-
4.02.F.6:

a. Bodily Injury:

1) Each person..........cccceuevevevnen. $1,000,000
2) Each Accident..........ccccoeeunee. $2,000,000

b. Property Damage:
1) Each Accident.........ccccoeuevnenee. $1,000,000
2) Combined Single Limit of...... $2,000,000

The reference to a “combined single limit for
bodily injury and property damage” will normally
allow the insurance broker to negotiate the most
advantageous arrangement for the insureds, and
either alternative should be acceptable although
the coverages provided may not be identical. Other
variations are available.

4. Professional Liability (if professional
services have been delegated to Seller
pursuant to Paragraph 5.10):...... $1,000,000

5. 1. Seller shall deliver to Buyer, with copies to
each additional insured identified in these
Supplementary Conditions, certificates of
insurance (and other evidence of insurance
requested by Buyer or any other additional
insured) which Seller is required to purchase
and maintain.

J. If Buyer has any objection to the coverage
afforded by or other provisions of the insurance
required to be purchased and maintained on the
basis of non-conformance with the Contract
Documents, Buyer shall notify Seller in writing
within 10 days after receipt of the certificates or
other evidence required by Paragraph SC-4.02.E.
Seller shall provide such additional information in
respect to insurance as Buyer shall reasonably
request.

SC-5.03 Laws and Regulations

Add the following new paragraphs
immediately after Paragraph 5.03.C

D. This project is wholly or partially funded with
United States Environmental Protection Agency
funds, and therefore must comply with all federal
cross cutter requirements. Neither the United
States nor its department’s agencies or employees
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is or will be party to this invitation for bids or any
resulting contract. This procurement will be
subject to regulations contained in 40CFR part 31
including the Davis Bacon Act requirements.

E. All qualified applicants will receive
consideration for employment without regard
to race, color, religion, sex or national origin.
The contractor will not discriminate against
any employee or applicant for employment
because of race, color, religion, sex, sexual
orientation, gender identity, or national origin.
The contractor will take affirmative action to
ensure that applicants are employed, and that
employees are treated during employment,
without regard to their race, color, religion,
sex, sexual orientation, gender identity, or
national origin. Such action shall include, but
not be limited to the following: Employment,
upgrading, demotion, or transfer, recruitment
or recruitment advertising; layoff or
termination; rates of pay or other forms of
compensation; and selection for training,
including apprenticeship. The contractor
agrees to post in conspicuous places, available
to employees and applicants for employment,
notices to be provided by the contracting
officer setting forth the provisions of this
nondiscrimination clause. Bidders on this
work will be required to comply with the
President's Executive Order No. 11246, as
amended.

F. To ensure that Disadvantaged Business
Enterprises (DBEs) have the opportunity to
compete for procurements funded by EPA
financial assistance, all Bidders shall make the six

good faith efforts as outlined by EPA at
http://www.epa.gov/osbp/dbe_efforts.ntm.  The
Bidder must make a good faith effort to solicit and
hire Disadvantaged Business to meet the goals
outlined in EPA XP-215. A good faith effort
requires that the Contractor: 1) Complete the
affirmative steps outlined in XP-215, 2) Submit
XP-215 with the bid proposal, 3) Submit with the
bid proposal proof that affirmative steps have been
taken and this should include copies of
advertisements and letters of solicitation. A
Proposal that omits XP-215 or does not support
that a good faith effort was made will be
considered non-responsive and the Bid Proposal
rejected.

SC-5.06 Shop Drawings and Samples

Add the following new paragraphs immediately
after Paragraph 5.06.E:

F. Seller shall furnish required submittals with
sufficient information and accuracy in order to
obtain required approval of an item with no more
than three submittals. Engineer will record
Engineer’s time for reviewing subsequent
submittals of Shop Drawings, samples, or other
items requiring approval and Seller shall
reimburse Buyer for Engineer’s charges for such
time.

G. Intheevent that Seller requests a change of a
previously approved item, Seller shall reimburse
Buyer for Engineer’s charges for its review time
unless the need for such change is beyond the
control of Seller

VTSV-16-0220

MBR System Procurement Bid Set - 11/28/2016

00800 — Supplemental Conditions.
Copyright © 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
Note: This document was developed based on EJCDC Standard Form Design and Construction Related Documents and has been
modified as necessary by FEI Engineers, Inc. EJCDC retains all proprietary rights to these documents.
Page 4 of 4




SECTION 00801
NMED CPB SUPPLEMENTAL CONDITIONS FOR FEDERALLY ASSISTED STORM
WATER AND/OR WASTEWATER INFRASTRUCTURE UNDER THE CWSRF

See the attached pages for the United States Environmental Protection Agency Region 6, New
Mexico Environmental Department Construction Programs Bureau, Supplemental Conditions
For Federally Assisted Storm Water and/or Wastewater Infrastructures Under the Clean Water
State Revolving Loan Fund Revised October 2014.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 6

NEW MEXICO ENVIRONMENT DEPARTMENT
CONSTRUCTION PROGRAMS BUREAU

Supplemental conditions
for
Federally Assisted Storm Water and/or Wastewater
Infrastructures under the
Clean Water State Revolving Loan Fund

Revised October 2014
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REQUIRED FEDERAL FORMS

Forms that must be submitted within bidder’s proposal:

1. XP-211 Certifications Regarding Contract under Equal Opportunity Clause &
Non-Segregated Facilities

2. XP-215 MBW/WBE/SBRA Utilization Form along with proof of solicitation (i.e.
newspaper advertisement, letters of solicitation)

3. XP-315 Davis Bacon Certification

5700-49 Certification Regarding Debarment, Suspension & Other Responsibility

Matters

5. 6100-2

6. 6100-3

7

8

b

. 6100-4
. AIS CWSRF 314

Form to be provided with every construction pay application:

9. XP-214 Labor Standards Certification
10. AIS Material certification signed by supplier and/or manufacturer



REFERENCES

¢« Copeland Anti-Kickback, 29 CFR Part 3
http:www dol covicompliance/laws/comp-copeland.htm

»  Suspension and Debarment, Subpart C of 2 CFR 180 and 1532
hﬁp'“@ci‘r LD()ELCCLS%‘ gm';’coifﬁtcxt’tmt-

hu 3.z‘,fcd()ci\r-.t.apcess. 2po. govfcf:r__?009;3anqtrﬁpdﬂ 2cfri 532.332.pdf

e Disadvanlaged Business Enterprise, 40 CFR Part 33
hup:/fectr. gpoaceess. govicpi/ttext/text-
idxZe=ecir&rpn=divi&view=texi&node=40:1.0,.1,2, 30& idng=40

e i’iquai Fmpioymtnl Oppoa‘iuni{y ‘H Ci'"l{ Part 60

|d>;% Lui&:m““dzm&\n,w 1&\1&{10&, 41:1.2. 3.0 F&idnos4 |

¢ Labor Standards, 29 CFR Parts 4 & 6
hiffectr.opoaceess.govicgl/Viexttexi-ldx Te=ee r&pi=feciibrowse/ Titde29/209¢ 4 main ()7 ipl
http:fecl.epoaccess.coviegift/lextiext-
idxYemecrdsid=99¢9a20e960156be 6611 7ac9 1 h32e 888 &ran=divai&view=texi&node=29: 1,1 .1.1.
T&idne=29

e Nondiscrimination, 40 CFR Part 7
htip: A www enieovioot/does/40nG007 . ndf

¢  OMDB Circular A-133
htip:/www whitchouse soviomb/assels/al 33 compliance/app 7.pdf

¢ Reissuance of NPDES General Permits for Sterm Water Discharges from Construction Sites in
Region 6- Federal Register
bltp//www.epa.goviregiond/Geniwisw/sweon98. pdf

¢ Uniforrm Administrative Requirements, 40 CEFR Part 31
hitp://ectigpoaccess. gov/epi/t text/ext-
i ?e=ectr&ron=divi& view=text&node=40:1.0.1.2,29& idno=4{

Model Contract Clauses—Atiached
NPRLES Bypass Policy—Attached

Federal Cross-Cutters—Anached

Detailed Guidance on the American Iron and Steel Requirements can be found at:
http://water.epa.gov/grants_funding/aisrequirement.cfm

Enhancing Public Awareness of SRF Assistance Agreements - memo dated
6/3/2015 -attached



XP-211
BIDDER'S CERTIFICATION*

In Compliance with Equal Employment Opportunity and Nonsegregated Facilities

Project Name Project Number
Contract For

The following certifications must be completed by the bidder for each contract.
A. EQUAL EMPLOYMENT OPPORTUNITY:

( ) Ihave developed and have on file at my each establishment affirmative action programs
pursuant to 41 CFR Part 60-2.

( ) Ihave participated in previous contract(s) or subcontract(s) subject to the equal opportunity
clause under Executive Orders 11246 and 11375. I have filed all reports due under the
requirements contained in 41 CFR 60-1.7.

() Ihave not participated in previous contract(s) subject to the equal opportunity clause under
Executive Orders 11246 and 11375.

( ) Iwill obtain a similar certification from any proposed subcontractor(s), when appropriate.

B. NONSEGREGATED FACILITIES

( ) Icertify that I do not and will not maintain any facilities provided for my employees in a
segregated manner, or permit my employees to perform their services at any location under
my control where segregated facilities are maintained; and that I will obtain a similar
certification prior to the award of any federally assisted subcontract exceeding $10,000
which is not exempt from the equal opportunity clause as required by 41 CFR 60-1.8.

I understand that a false statement on this certification may be grounds for rejection of this
bid proposal or termination of the contract award.

Typed Name & Title of Bidder's Authorized Representative

Signature of Bidder's Authorized Representative Date

Name & Address of Bidder



XP-214
CERTIFICATION BY CONTRACTOR

STATEMENT OF COMPLIANCE
WITH LABOR STANDARDS

In accordance with Title 29, Subtitle A, Part 5, Section 5.6(a)(1), each monthly pay
application must be accompanied by the following certification executed by each prime
contractor employing mechanics and laborers at the site on work in which the New Mexico
Environment Department Clean Water State Revolving Loan makes funds available to participate:

Pay Application No. for period to
Name of Project Location
Contract No. Date Contract Awarded
Project No.

I hereby certify that all of the contract requirements as specified under the applicable
labor standards as set forth in the Davis-Bacon Act, the Copeland “Anti-Kickback™ Act and the
Contract Work Hours and Safety Standards Act, have been complied with by
as principal contractor and by each

(Name of Contractor)
subcontractor employing mechanics or laborers at the site of the work, or there is a substantial
dispute with the respect to the required provisions. I also certify that I have submitted all weekly
payroll to (Name of grantee).

Typed Name & Title of Contractor's Authorized Representative

Signature of Contractor's Authorized Representative Date

Owner/Grantee Certification

I hereby certify that the above is true to the best of my knowledge and that I have reviewed
all certified payroll supplied by the prime contractor and certify that it meets all labor standards
as set forth in the Davis Bacon Act.

Signature of Grantee Authorized Representative Date

I understand that the falsification of any of the above certifications may subject the
contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18
and section 231 of title 31 of the United States Code.



XP-215 MBE/WBE/SBRA UTILIZATION INFORMATION SHEET

NOTE: The bidder shall complete the following Minority/Women’s/Small Business in
Rural Area (MBE/WBE/SBRA) utilization information whenever they solicit
sub contract construction work and/or services and purchase of equipment and
supplies for the project in order to provide the fair share of the total dollar
amount of the contract for

MBE: Construction 41.03 %, Equipment 36.69 %, Supplies 25.51 %, Services 38.78 %
WBE: Construction 6.47 %, Equipment 30.65 %, Supplies 35.30 %, Services 40.00 %
SBRA: Construction , Equipment , Supplies , Services

1. Do you maintain and update qualified MBE, WBE, and SBRA on your solicitation
lists for supplies, equipment, construction and/or service? Yes  No

If yes, when did you update your MBE/WBE/SBRA solicitation lists?

2. Do you maintain a list of minority, women and rural small business-focused
publications that may be utilized to solicit MBEs or WBEs or SBRAs?
Yes No

If yes, name the publications:

3. Do you use the services of outreach programs sponsored by the Minority Business
Development Agency and/or the Small Business Administration to recruit bona fide
MBE/WBE/SBRA firms for placement on your solicitation lists? Yes ~ No

4. Do you seek out Minority Business Development Centers to assist you in identifying
MBEs/WBEs/SBRAs for potential work opportunities on your proposed bid for this
project? Yes  No

5. Do you analyze the bid package or contract documents to identify portions of work
that can be divided and performed by qualified MBEs, WBEs, and SBRAs including
the bonding range? Yes  No

If yes, please attach a brief description of portions of work you have identified for
subcontracting.

6. Do you develop realistic delivery schedules which may provide for greater
MBE/WBE/SBRA participation? Yes  No

7. Do you send a letter of solicitation to MBE/WBE/SBRA for this project?
Yes No

If yes, please attach a sample copy of each different solicitation letter and the name
and address of each MBE/WBE/SBRA.

8. Do you advertise in general circulation, trade journals, State agency publications of
identified MBEs/WBEs/SBRAs, minority or women or rural small business focused
media, etc., concerning the subcontracting opportunities on your proposed bid for this
project? Yes  No



If yes, please list the name of publication and dates of advertisement and attach a
copy of each advertisement from each publication.

Do you conduct pre-bid, pre-solicitation, and post award conferences, meetings and
follow-ups with interested MBE, WBE, and SBRA? Yes  No

If yes, please list person who attended conference as representative of
MBE/WBE/SBRA

Name & Title of Person:

Name of MBE/WBE/SBRA:

Address: Phone:

Date and Place of Conference:

Name & Title of Person:

Name of MBE/WBE/SBRA:

Address: Phone:

Date and Place of Conference:

10.

1.

Name & Title of Person:

Name of MBE/WBE/SBRA:

Address: Phone:

Date and Place of Conference:

Total dollar amount of the contract:

$

Total dollar amount and percentage of MBE/WBE/SBRA participation:

MBE: Construction %, Equipment %, Supplies %, Services %
$) $) $) $)

WBE: Construction %, Equipment %, Supplies %, Services %
$) $) $) $)

SBRA: Construction %, Equipment %, Supplies %, Services %

($) ($) ($) ($)



MBE Subcontractor:

Address:

Phone:

Contact Person:

WBE Subcontractor:

Address:

Phone:

Contact Person:

12. Name, address, phone number, contact person, type of construction subcontract, and
dollar amount of subcontract.

SBRA Subcontractor:

Address:

Phone:

Contact Person:

Type of Work: Type of Work: Type of Work:
Amount: $ Amount: $ Amount: $

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:
Address: Address: Address:

Phone: Phone: Phone:

Contact Person:

Contact Person:

Contact Person:

Type of Work: Type of Work: Type of Work:
Amount: $ Amount: $ Amount: $

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:
Address: Address: Address:

Phone: Phone: Phone:

Contact Person:

Contact Person:

Contact Person:

Type of Work: Type of Work: Type of Work:
Amount: $ Amount: $ Amount: $

MBE Subcontractor: WBE Subcontractor: SBRA Subcontractor:
Address: Address: Address:

Phone: Phone: Phone:

Contact Person:

Contact Person:

Contact Person:



Type of Work: Type of Work: Type of Work:
Amount: $ Amount: $ Amount: $

MBE Subcontractor: WABE Subcontractor: SBRA Subcontractor:
Address: Address: Address:

Phone: Phone: Phone:

Contact Person:

Type of Work:

Amount: $

Contact Person:

Type of Work:

Amount: $

Contact Person:

Type of Work:

Amount: $

I understand that a false statement on the above information may be grounds for
rejection of this bid proposal or termination of the contract award.

Typed Name & Title of Authorized Representative

Signature of Bidder's Authorized Representative Date



XP-315

Davis-Bacon Act Certification

The Contractor acknowledges to and for the benefit of the Owner ("Purchaser")

and the State of New Mexico (the "State") that it understands the goods and services under this

Agreement are being funded with monies made available by the New Mexico Environment

Department Clean Water State Revolving Loan Fund and such law contains provisions commonly known
as the Davis-Bacon Act that requires all contractors and subcontractors performing work on federal
construction contracts or federally assisted contracts in excess of $2,000 to pay their laborers and
mechanics not less than the federal prevailing wage rates and fringe benefits for corresponding

classes of laborers and mechanics employed on similar projects in the area as determined by the
Secretary of Labor.

The Contractor hereby represents and warrants to and for the benefit of the Purchaser and the State
that (a) the Contractor has reviewed and understands the Davis-Bacon Act, (b) as such has
compensated all contractors and sub-contractors performing work on this project not less than the
prevailing wage rate and fringe benefits for corresponding classes as determined by the Secretary of
Labor, and (c) the Contractor will provide any further verified information, certification or assurance of
compliance with this paragraph, as may be requested by the Purchaser or the State. Notwithstanding
any other provision of this Agreement, any failure to comply with this paragraph by the Contractor
shall permit the Purchaser or State to recover as damages against the Contractor any loss, expense or
cost (including without limitation attorney's fees) incurred by the Purchaser or State resulting from any
such failure (including without limitation any impairment or loss of funding, whether in whole or in part,
from the State or any damages owed to the State by the Purchaser). While the Contractor has no direct
contractual privity with the State, as a lender to the Purchaser for the funding of its project, the
Purchaser and the Contractor agree that the State is a third-party beneficiary and neither this
paragraph (nor any other provision of this Agreement necessary to give this paragraph force or effect)
shall be amended or waived without the prior written consent of the State.

(Contractor Signature & Date) (Owner Signature & Date)



%PA United States
b Environmental Protection Agency

EPA Project Control Number

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and the
principals:

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible,
or voluntarily excluded fro m covered transactions b y any Federal department or
agency;

(b) Have not within a three year period preceding this proposal been convicted of or had
a civil judgment t rendered against them for com mission o f fraud or a criminal offense
in connection with obtaining, attempting to obtain, or performing a public (Federal, State,
or local) transaction or contract under a public transaction: violation of Federal or State
antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or
destruction of record s, making false statements, or receiving stolen property;

(c) Are not presently indicted for otherwise criminally or civilly charged by a government
entity (Federal, State, or local) with commission of any o f the offenses enumerated in
paragraph (1) (b) o f this certification; and

(d) Have not within a three-year period preceding this application/proposal had one or
more public transaction s (Federal, State, or local) terminated or cause o r default.

I understand that a false statement on this certification may be ground for rejection of this
proposal or termination of the award. In addition, under 18 U SC Sec. 10 01, a false statement
ma y result in a fine of up to $10,000 or imprisonment for up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Bidder's Authorized Representative Date

O | am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49



n Em United States ) OMB Control No: 2090-0030
\‘.’ ir;:l;g;\mental Protection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE! subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received

Item Construction, Services, Equipment or Supplies by Prime

Number Contractor

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




e 1 United States
Ny Environmental Protection
\’ Agency

OMB Control No: 2090-0030
Approved: 8/13/2013
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature

Print Name

Title

Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send

the completed form to this address.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




n Em United States ) OMB Control No: 2090-0030
\‘.’ Environmental Protection Approved: 8/13/2013

Agency
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s2 description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: ___ DOT ___SBA Meets/ exceeds EPA certification standards?
___ Other: ___YES ___NO __ Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




n Em United States ) OMB Control No: 2090-0030
\‘-’ ir;:l;g;\mental Protection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, I will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




n Em United States ) OMB Control No: 2090-0030
\‘.’ ir;:l;g;\mental Protection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE!?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

I[ssuing/Funding Entity:

[ have identified potential DBE
certified subcontractors - YIS — 0
If yes, please complete the table below. If no, please explain:
Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

Continue on back if needed

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




e 1 United States » OMB Control No: 2090-0030
\"’EPAE’;:'Q?L‘N“"‘" decsd Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. [ am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




American lron And Steel Certification

The Contractor acknowledges to and for the benefit of the (City, County, or other legal entity) of

(“Purchaser”) and the State of New Mexico (“State) that it understands the goods
and services under this Agreement are being funded with monies made available by the Clean
Water State Revolving Fund or Drinking Water State Revolving Fund that have federal statutory
requirements commonly known as “American Iron and Steel;” that requires all of the iron and
steel products used in the project to be produced in the United States (“American Iron and Steel
Requirement”) including iron and steel products provided by the Contactor pursuant to this
Agreement. The Contractor hereby represents and warrants to and for the benefit of the
Purchaser and the State that (a) the Contractor has reviewed and understands the American Iron
and Steel Requirement, (b) all of the iron and steel products used in the project will be and/or
have been produced in the United States in a manner that complies with the American Iron and
Steel Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will
provide any further verified information, certification or assurance of compliance with this
paragraph, or information necessary to support a waiver of the American Iron and Steel
Requirement, as may be requested by the Purchaser or the State. Notwithstanding any other
provision of this Agreement, any failure to comply with this paragraph by the Contractor shall
permit the Purchaser or State to recover from the Contractor any loss, expense, or cost incurred
by the Purchaser or State resulting from any such failure, including loss of funding, whether in
whole or in part, from the State or any resultant costs owed to the State by the Purchaser. The
Contractor and the Purchaser agree that neither this paragraph nor any other provision of this
Agreement necessary to give this paragraph force or effect shall be amended or waived without
the prior written consent of the State.

Typed Name & Title of Contractor's Authorized Representative

Signature of Contractor's Authorized Representative Date

AIS CWSRF 314



Sample Certifications for AIS compliance

The following information is provided as a sample letter of step certification for AlS
compliance. Documentation must be provided on company letterhead.

Date
Company Name
Company Address
City, State Zip
Subject: American Iron and Steel Step Certification for Project (XXXXXXXXXX)
I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.)
process for (manufacturing or fabricating) the following products and/or materials shipped or
provided for the subject project is in full compliance with the American Iron and Steel
requirement as mandated in EPA’s State Revolving Fund Programs.
List Items, Products and/or Materials:
1. Xxxx
2. XXXX

3. XXXX

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative:

Name and Title



The following information is provided as a sample letter of certification for AIS compliance.
Documentation must be provided on company letterhead.

Date
Company Name
Company Address
City, State Zip
Subject: American Iron and Steel Certification for Project (XXXXXXXXXX)
I, (company representative), certify that the following products and/or materials
shipped/provided to the subject project are in full compliance with the American Iron and Steel
requirement as mandated in EPA’s State Revolving Fund Programs.
Item, Products and/or Materials:

1. XXxx

2. XXXX

3. XXxXX

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative

Name and Title



Wage Rate Requirements

(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or rebate
on any account (except such payroll deductions as are permitted by regulations issued by the
Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages and bona
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not
less than those contained in the wage determination of the Secretary of Labor which is attached
hereto and made a part hereof, regardless of any contractual relationship which may be alleged to
exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without regard to skill, except as provided in §
5.5(a)(4). Laborers or mechanics performing work in more than one classification may be
compensated at the rate specified for each classification for the time actually worked therein:
Provided, That the employer's payroll records accurately set forth the time spent in each
classification in which work is performed. The wage determination (including any additional
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where it can be easily seen by the
workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web site,
www.dol.gov.

(i)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage determination. The



State award official shall approve a request for an additional classification and wage rate and
fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the subrecipient(s) agree on the classification and wage rate
(including the amount designated for fringe benefits where appropriate), documentation of the
action taken and the request, including the local wage determination shall be sent by the
subrecipient (s) to the State award official. The State award official will transmit the request, to
the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S.
Department of Labor, Washington, DC 20210 and to the EPA DB Regional Coordinator
concurrently. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification request within 30 days of receipt and so advise the
State award official or will notify the State award official within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the subrecipient(s) do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the award
official shall refer the request and the local wage determination, including the views of all
interested parties and the recommendation of the State award official, to the Administrator for
determination. The request shall be sent to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt of the request and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the



Secretary of Labor has found, upon the written request of the contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the plan
or program.

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official or an
authorized representative of the Department of Labor, withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or
any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as
may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and
helpers, employed by the contractor or any subcontractor the full amount of wages required by
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work, all or part of the wages required
by the contract, the (Agency) may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or
cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act),
daily and weekly number of hours worked, deductions made and actual wages paid. Whenever
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall
maintain records which show that the commitment to provide such benefits is enforceable, that
the plan or program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(i)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the sub-grant
or loan from the State capitalization grant recipient. Such documentation shall be available on
request of the State recipient or EPA. As to each payroll copy received, the subrecipient shall
provide written confirmation in a form satisfactory to the State indicating whether or not the
project is in compliance with the requirements of 29 CFR 5.5(a)(1) based on the most recent
payroll copies for the specified week. The payrolls shall set out accurately and completely all of
the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social



security numbers and home addresses shall not be included on the weekly payrolls. Instead the
payrolls shall only need to include an individually identifying number for each employee (e.g.,
the last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this
purpose from the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current address of each covered
worker, and shall provide them upon request to the subrecipient(s) for transmission to the State
or EPA if requested by EPA , the State, the contractor, or the Wage and Hour Division of the
Department of Labor for purposes of an investigation or audit of compliance with prevailing
wage requirements. It is not a violation of this section for a prime contractor to require a
subcontractor to provide addresses and social security numbers to the prime contractor for its
own records, without weekly submission to the subrecipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under
8 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained
under 8 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and
complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on
the contract during the payroll period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions have been made either directly or
indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in the
applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(i1)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives of
the State, EPA or the Department of Labor, and shall permit such representatives to interview
employees during working hours on the job. If the contractor or subcontractor fails to submit the



required records or to make them available, the Federal agency or State may, after written notice
to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to
submit the required records upon request or to make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees--

(1) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or
with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his
or her first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been certified by the
Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship
Agency (where appropriate) to be eligible for probationary employment as an apprentice. The
allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be
greater than the ratio permitted to the contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a contractor is performing construction on a project in a locality other
than that in which its program is registered, the ratios and wage rates (expressed in percentages
of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate specified in
the registered program for the apprentice's level of progress, expressed as a percentage of the
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid
fringe benefits in accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage determination for the applicable classification. If the
Administrator determines that a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event the Office
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an apprenticeship program, the contractor will
no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not



less than the rate specified in the approved program for the trainee's level of progress, expressed
as a percentage of the journeyman hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage determination for the classification of
work actually performed. In addition, any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. In the event the Employment
and Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may
by appropriate, and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S. Department of
Labor, or the employees or their representatives.

(10) Certification of eligibility.



(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(if) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours
and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by
Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless such laborer or mechanic
receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (a)(1)
of this section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (a)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written
request of the EPA Award Official or an authorized representative of the Department of Labor,
shall withhold or cause to be withheld, from any moneys payable on account of work performed
by the contractor or subcontractor under any such contract or any other Federal contract with the
same prime contractor, or any other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may
be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for



unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of
this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (a)(1) through (4) of this section and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor shall
maintain payrolls and basic payroll records during the course of the work and shall preserve
them for a period of three years from the completion of the contract for all laborers and
mechanics, including guards and watchmen, working on the contract. Such records shall contain
the name and address of each such employee, social security number, correct classifications,
hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and
actual wages paid. Further, the Subrecipient shall insert in any such contract a clause providing
hat the records to be maintained under this paragraph shall be made available by the contractor or
subcontractor for inspection, copying, or transcription by authorized representatives of the (write
the name of agency) and the Department of Labor, and the contractor or subcontractor will
permit such representatives to interview employees during working hours on the job.

5. Compliance Verification

(@) The subrecipient shall periodically interview a sufficient number of employees entitled to
DB prevailing wages (covered employees) to verify that contractors or subcontractors are paying
the appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be conducted
in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

(b) The subrecipient shall establish and follow an interview schedule based on its assessment of
the risks of noncompliance with DB posed by contractors or subcontractors and the duration of
the contract or subcontract. At a minimum, the subrecipient should conduct interviews with a
representative group of covered employees within two weeks of each contractor or
subcontractor’s submission of its initial weekly payroll data and two weeks prior to the estimated
completion date for the contract or subcontract. Subrecipients must conduct more frequent
interviews if the initial interviews or other information indicates that there is a risk that the
contractor or subcontractor is not complying with DB . Subrecipients shall immediately conduct
necessary interviews in response to an alleged violation of the prevailing wage requirements. All
interviews shall be conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a representative sample of weekly
payroll data to verify that contractors or subcontractors are paying the appropriate wage rates.



The subrecipient shall establish and follow a spot check schedule based on its assessment of the
risks of noncompliance with DB posed by contractors or subcontractors and the duration of the
contract or subcontract. At a minimum, if practicable, the subrecipient should spot check payroll
data within two weeks of each contractor or subcontractor’s submission of its initial payroll data
and two weeks prior to the completion date the contract or subcontract . Subrecipients must
conduct more frequent spot checks if the initial spot check or other information indicates that
there is a risk that the contractor or subcontractor is not complying with DB. In addition, during
the examinations the subrecipient shall verify evidence of fringe benefit plans and payments
thereunder by contractors and subcontractors who claim credit for fringe benefit contributions.

(d) The subrecipient shall periodically review contractors and subcontractors use of apprentices
and trainees to verify registration and certification with respect to apprenticeship and training
programs approved by either the U.S Department of Labor or a state, as appropriate, and that
contractors and subcontractors are not using disproportionate numbers of, laborers, trainees and
apprentices. These reviews shall be conducted in accordance with the schedules for spot checks
and interviews described in Item 5(b) and (c) above.

(e) Subrecipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
District Office listed at http://www.dol.gov/esa/contacts/whd/america2.htm.




This pageintentionallyblank.


hharris
Typewritten Text
This page intentionally blank.


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Region 6

MODEL CONTRACT CLAUSE

Recipients must ensure that, when appropriate, the following clauses or their equivalent are
included in each contract.

1. SUPERSESSION

The recipient and the contractor agree that this and other appropriate clauses in 40 CFR 31.36(i)
apply to that work eligible for EPA assistance to be performed under this contract and that these
clauses supersede any conflicting provisions of this contract.

2. PRIVITY OF CONTRACT

This contract is expected to be funded in part with funds from the U.S. Environmental Protection
Agency. Neither the United States nor any of its departments, agencies or employees is, or will
be, a party to this contract or any lower tier contract. This contract is subject to the applicable
EPA procurement regulations in effect on the date of the assistance award for this project.

3. CHANGES

a._The following clause applies only to contracts for construction.

1. The recipient may at any time, without notice to any surety, by written order, make any
change in the work within the general scope of the contract, including but not limited to changes:

i. In the specifications (including drawings and designs);

ii. In the time, method or manner of performance of the work;

iii. In the recipient-furnished facilities, equipment, materials, services or site, or

iv. Directing acceleration in the performance of the work.
2. A change order shall also be any other written order (including direction, instruction,
interpretation or determination) from the recipient which causes any change, provided the
contractor gives the recipient written notice stating the date, circumstances and source of the
order and that the contractor regards the order as a change order.
3. Except as provided in this clause, no order, statement or conduct of the recipient shall be
treated as a change under this clause or entitle the contractor to an equitable adjustment.
4. If any change under this clause causes an increase or decrease in the contractor's cost or the
time required to perform any part of the work under this contract, whether or not changed by any
order, the recipient shall make an equitable adjustment and modify the contract in writing.
Except for claims based on defective specifications, no claim for any change under paragraph
(a)(2) above shall be allowed for any costs incurred more than 20 days before the contractor
gives written notice as required in paragraph (a)(2). In the case of defective specifications for
which the recipient is responsible, the equitable adjustment shall include any increased cost the



contractor reasonably incurred in attempting to comply with those defective specifications.

5. If the contractor intends to assert a claim for an equitable adjustment under this clause, the
contractor must, within 30 days after receipt of a written change order under paragraph (a)(1) or
the furnishing of a written notice under paragraph (2)(2), submit a written statement to the
recipient setting forth the general nature and monetary extent of such claim. The recipient may
extend the 30-day period. The contractor may include the statement of claim in the notice under
paragraph (2) of this changes clause.

6. No claim by the contractor for an equitable adjustment shall be allowed if made after final
payment under this contract.

b. _The following clause applies only to contracts foi services.

1. The recipient may at any time, by written order and without notice to the sureties, make
changes within the general scope of this contract in the services or work to be performed. If such
changes cause an increase or decrease in the contractor's cost or time required to perform any
services under this contract, whether or not changed by any order, the recipient shall make an
equitable adjustment and modify this contract in writing. The contractor must assert any claim
for adjustment under this clause in writing within 30 days from the date it receives the recipient's
notification of change, unless the recipient grants additional time before the date of final
payment.

2. No claim by the contractor for an equitable ad_]ustment shall be allowed if made after final
payment under this contract.

3. No services for which the contractor will charge an additional compensation shall be
furnished without the written authorization of the recipient.

c._The following clause applies only to contracts for supplies.

1. The recipient may at any time, by written order and without notice to the sureties, make
changes within the general scope of this contract in any one or more of the following:

i. Drawings, designs or specifications where the supplles to be furnished are specifically

manufactured for the recipient;

ii. Method of shipment or packing; and

iii. Place of delivery.
2. If any changes cause an increase or decrease in the cost or time required to perform any part
of the work under this contract, whether or not changed by such order, the recipient shall make
an equitable adjustment in the contract price or delivery schedule, or both, and modify the
contract in writing. The contractor must assert any claim for adjustment under this clause within
30 days from the date the contractor receives the recipient's notification of change. If the
recipient decides that the facts justify such action, the recipient may receive and act upon any
such claim asserted at any time before final payment under this contract. where the cost of
property made obsolete or excess as a result of a change is included in the contractor's claim for
adjustment, the recipient has the right to prescribe the manner of disposition of such property.
Nothing in this clause shall excuse the contractor from proceeding with the contract as changed.
3. No claim by the contractor for an equitable adjustment shall be allowed if made after final



payment under this contract.

4. DIFFERING SITE CONDITIONS

The following clause applies only to construction contracts.

a. The contractor shall promptly, and before such conditions are disturbed, notify the recipient in
writing of:
1. Subsurface or latent physical conditions at the site differing materially from those
indicated in this contract, or
2. Unknown physical conditions at the site, of an unusual nature, differing materially
from those ordinarily encountered and generally recognized as inhering in work of the
character provided for in this contract.
b. The recipient shall promptly investigate the conditions. Ifit finds that conditions materially
differ and will cause an increase or decrease in the contractor's cost or the time required to
perform any part of the work under this contract, whether or not changed as a result of such
conditions, the recipient shall make an equitable adjustment and modify the contract in writing.
c¢. No claim of the contractor under this clause shall be allowed unless the contractor has given
the notice required in paragraph (a) of this clause. However, the recipient may extend the time
prescribed in paragraph (a).
d. No claim by the contractor for an equitable adjustment shall be allowed if asserted after final
payment under this contract.

5. SUSPENSION OF WORK

The following clause applies only to construction contracts.

a. The recipient may order the contractor in writing to suspend, delay or interrupt all or any part
of the work for such period of time as the recipient may determine to be appropriate for the
convenience of the recipient.

b. If the performance of all or any part of the work is suspended, delayed or interrupted for an
unreasonable period of time by an act of the recipient in administration of this contract, or by the
recipient's failure to act within the time specified in this contract (or if no time is specified,
within a reasonable time), the recipient shall make an adjustment for any increase in the cost of
performance of this contract (excluding profit) necessarily caused by such unreasonable
suspension, delay or interruption and modify the subagreement in writing. However, no
adjustment shall be made under this clause for any suspension, delay or interruption to the extent
(1) that performance would have been so suspended, delayed or interrupted by any other cause,
including the fault or negligence of the contractor, or (2) for which an equitable adjustment is
provided for or excluded under any other provision of this contract.

¢. No claim under this clause shall be allowed (1) for any costs incurred more than 20 days
before the contractor notified the recipient in writing of the act, or failure to act, involved (this
requirement does not apply to a claim resulting from a suspension order), and (2) unless the
amount claimed is asserted in writing as soon as practicable after the termination of such



suspension, delay or interruption, but not later than the date of final payment under the contract.

6. TERMINATION

The following clause applies only to contracts over $10,000.

a. This contract may be terminated in whole or in part in writing by either party in the event of
substantial failure by the other party to fulfill its obligations under this contract through no fault
of the terminating party, provided that no termination may be effected unless the other party is
given (1) not less than ten (10) calendar days' written notice (delivered by certified mail, return
receipt requested) of intent to terminate, and (2) an opportunity for consultation with the
terminating party prior to termination.

b. This contract may be terminated in whole or in part

in writing by the recipient for its convenience, provided that the contractor is given (1) not less
than ten (10) calendar days' written notice (delivered by certified mail, return receipt requested)
of intent to terminate, and (2) an opportunity for consultation with the terminating party prior to
termination.

c. If termination for default is effected by the recipient, an equitable adjustment in the price
provided for in this contract shall be made, but (1) no amount shall be allowed for anticipated
profit on unperformed services or other work, and (2) any payment due to the contractor at the
time of termination may be adjusted to cover any additional costs to the recipient because of the
contractor's default. If termination for default is effected by the contractor, or if termination for
convenience is effected by the recipient, the equitable adjustment shall include a reasonable
profit for services or other work performed. The equitable adjustment for any termination shall
provide for payment to the contractor for services rendered and expenses incurred prior to the
termination, in addition to termination settlement costs reasonably incurred by the contractor
relating to commitments which had become firm prior to the termination.

d. Upon receipt of a termination action under paragraphs (a) or (b) above, the contractor shall
(1) promptly discontinue all affected work (unless the notice directs otherwise), and (2) deliver
or otherwise make available to the recipient all data, drawings, specifications, reports, estimates,
summaries and such other information and materials as may have been accumulated by the
contractor in performing this contract, whether completed or in process.

e. Upon termination under paragraphs (a) or (b) above, the recipient may take over the work and
may award another party a confract to complete the work under this contract.

f. If, after termination for failure of the contractor to fulfill contractual obligations, it is
determined that the contractor had not failed to fulfill contractual obligations, the termination
shall be deemed to have been for the convenience of the recipient. In such event, adjustment of
the subagreement price shall be made as provided in paragraph (c) of this clause.

7. REMEDIES

This clause applies only to contracts over $25,000.

Unless otherwise provided in this contract, all claims, counter-claims, disputes and other matters



in question between the recipient and the contractor arising out of, or relating to, this contract or
the breach of it will be decided, if the parties mutually agree, by arbitration, mediation, or other
alternative dispute resolution mechanism,; or in a court of competent jurisdiction within the State
in which the recipient is located.

8. PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA

NOTE - The following clause applies to (1) any contract negotiated between the recipient and its
contractor in excess of $100,000; (2) negotiated contract amendments or change orders in excess
of $100,000 affecting the price of a formally advertised, competitively awarded, fixed price
contract, or (3) any lower tier contract or purchase order in excess of $100,000 under a contract
other than a formally advertised, competitively awarded, fixed price contract. This clause does
not apply to contracts awarded on the basis of effective price competition.

a. The contractor and subcontractor, where appropriate, assure that the cost and pricing data
submitted for evaluation with respect to negotiation of prices for negotiated contracts, lower tier
contracts and change orders is based on current, accurate and complete data supported by their
books and records. If the recipient or EPA determines that any price (including profit)
negotiated in connection with this contract, lower tier contract or amendment thereunder was
increased by any significant sums because the data provided was incomplete, inaccurate or not
current at the time of submission, then such price or cost or profit shall be reduced accordingly
and the recipient shall modify the contract in writing to reflect such action.

b. Failure to agree on a reduction shall be subject to the remedies clause of this contract.

NOTE - Since the contract is subject to reduction under this clause by reason of defective cost or
pricing data submitted in connection with lower tier contracts, the contractor may wish to include
a clause in each lower tier contract requiring the lower tier contractor to appropriately indemnify
the contractor. It is expected that any lower tier contractor subject to such indemnification will
generally require substantially similar indemnification for defective cost and pricing data
submitted by lower tier contractors.

9. AUDIT: ACCESS TO RECORDS

a. The contractor shall maintain books, records, documents and other evidence directly pertinent
to performance on EPA funded work under this contract in accordance with generally accepted
accounting principles and practices consistently applied, and the applicable EPA regulations in
effect on the date of execution of this contract. The contractor shall also maintain the financial -
information and data used in the preparation or support of any cost submission required under
applicable regulations for negotiated contracts or change orders and a copy of the cost summary
submitted to the recipient. The United States Environmental Protection Agency, the Comptroller
General of the United States, the United States Department of Labor, the recipient, and [the
State] or any of their authorized representatives shall have access to all such books, records,
documents and other evidence for the purpose of inspection, audit and copying during normal
business hours. The contractor will provide proper facilities for such access and inspection.



b If this is a fixed price contract awarded through sealed bidding or otherwise on the basis of
effective price competition, the contractor agrees to make paragraphs (a) through (g) of this
clause applicable to all negotiated change orders and contract amendments affecting the contract
price. In the case of all other types of prime contracts, the contractor agrees to make paragraphs
(a) through (g) applicable to all contract awards in excess of $10,000, at any tier, and to make
paragraphs (a) through (g) of this clause applicable to all change orders directly related to project
performance. ' "
c. Audits conducted under this provision shall be in accordance with generally accepted auditing
standards and with established procedures and guidelines of the reviewing or audit agency(ies):
d. The contractor agrees to disclose all information and reports resulting from access to records
under paragraphs (a) and (b) of this clause to any of the agencies referred to in paragraph (a).
e. Records under paragraphs (a) and (b) above shall be maintained by the contractor during
performance on EPA assisted work under this contract and for the time periods specified in 40
CFR part 31. In addition, those records which relate to any controversy arising under an EPA
assistance agreement, litigation, the settlement of claims arising out of such performance or to
costs or items to which an audit exception has been taken shall be maintained by the contractor
for the timie periods specified in 40 CFR part 31.
f. Access to records is not limited to the required retention periods. The authorized
representatives designated in paragraph (a) of this clause shall have access to records at any
reasonable time for as long as the records are maintained. '
g This tight of access clause applies to financial records pertaining to all contracts (except for
fixed price contracts awarded through sealed bidding or otherwise on the basis of effective price
competition) and all contract change orders regardless of the type of contract, and all contract
amendments regardless of the type of contract. In addition this right of access applies to all
records pertaining to all contracts, contract change orders and contract amendments:

1. To the extent the records pertain directly to contract performance;

2. If there is any indication that fraud, gross abuse or corrupt practices may be involved;

or

3. Ifthe subagreement is terminated for default or for convenience.

10. COVENANT AGAINST CONTINGENT FEES -

The contractor assures that no person or selling agency has been employed or retained to solicit
or secure this contract upon an agreement or understanding for a commission, percentage,
brokerage or contingent fee excepting bona fide employees or bona fide established commercial
or selling agencies maintained by the contractor for the purpose of securing business. For breach
or violation of this assurance, the recipient shall have the right to annul this agreement without
liability of, at its discretion, to deduct from the contract price or consideration, or otherwise
recover the full amount of such commission, percentage, brokerage or contingent fee.

11. GRATUITIES

a. If the recipient finds after a notice and hearing that the contractor or any of the contractor's
agents or representatives offered or gave gratuities (in the form of entertainment, gifts or



otherwise) to any official, employee or agent of the recipient, the State or EPA in an attempt to
secure a contract or favorable treatment in awarding, amending or making any determinations
related to the performance of this contract, the recipient may, by written notice to the contractor,
terminate this contract. The recipient may also pursue other rights and remedies that the law or
this contract provides.

b. In the event this contract is terminated as provided in paragraph (a), the recipient may pursue
the same remedies against the contractor as it could pursue in the event of a breach of the
contract by the contractor, and as a penalty, in addition to any other damages to which it may be
entitled by law, be entitled to exemplary damages in an amount (as determined by the recipient)
which shall be not less than three nor more than ten times the costs the contractor incurs in
providing any such gratuities to any such officer or employee.

12. BUY AMERICAN

This clause applies only to construction contracts award under 40 CFR Part 35, Subparts E
and I,

In accordance with Section 215 of the Clean Water Act (33 U.S.C. 1251 et. seq.) and 40 CFR
31.36(c)(5), the contractor agrees that preference will be given to domestic construction material
by the contractor, subcontractors, materialmen and supplies in the performance of this contract.

13. RESPONSIBILITY OF THE CONTRACTOR

a._The following clause applies only to subagreements for services.

1. The contractor is responsible for the professional quality, technical accuracy, timely
completion and coordination of all designs, drawings, specifications, reports and other services
furnished by the contractor under this contract. If the contract involves environmental
measurements or data generation, the contractor shall comply with EPA quality assurance
requirements in 40 CFR 31.45. The contractor shall, without additional compensation, correct or
revise any errors, omissions or other deficiencies in his designs, drawings, specifications, reports
and other services.

2. The contractor shall perform the professional services necessary to accomplish the work
specified in this contract in accordance with this contract and applicable EPA requirements in
effect on the date of execution of the assistance agreement for this project.

3. The owner's or EPA's approval of drawings, designs, specifications, reports and incidental
work or materials furnished shall not in any way relieve the contractor of responsibility for the
technical adequacy of his work. Neither the owner's nor EPA's review, approval, acceptance or
payment for any of the services shall be construed as a waiver of any rights under this agreement
or of any cause for action arising out of the performance of this contract.

4. The contractor shall be, and shall remain, liable in accordance with applicable law for all
damages to the owner or EPA caused by the contractor's negligent performance of any of the
services furnished under this contract, except for errors, omissions or other deficiencies to the
extent attributable to the owner, owner-furnished data or any third party. The contractor shall not



be responsible for any time delays in the project caused by circumstances beyond the contractor's
control.

5. The contractor's obllgatlons under this clause are in addition to the contractor's other express
or implied assurances under this contract or State law and in no way diminish any other rights
that the owner may have against the contractor for faulty materials, equipment or work.

b._The following clause applies only to contracts for construction.

1. The contractor agrees to perform all work under this contract in accordance with this
agreement's designs, drawings and specifications.

2. The contractor guarantees for a period of at least one (1) year from the date of substantial
completion of the work that the completed work is free from all defects due to faulty materials,
equipment or workmanship and that he shall promptly make whatever adjustments or corrections
which may be necessary to cure any defects, including repairs of any damage to other parts of the
system resulting from such defects. The owner shall promptly give notice to the contractor of
observed defects. In the event that the contractor fails to make adjustments, repairs, corrections
or other work made necessary by such defects, the owner may do so and charge the contractor
the cost incurred. The performance bond shall remain in full force and effect through the
guarantee period. |
3. The contractor's obligations under this clause are in addition to the contractor's other express
or implied assurances under this contract or State law and in no way diminish any other rights
that the owner may have against the contractor for faulty materials, equipment or work.

14. FINAL PAYMENT

Upon satisfactory completion of the work performed under this contract, as a condition before
final payment under this contract or as a termination settlement under this contract the contractor
shall execute and deliver to the owner a release of all claims against the owner arising under, or
by virtue of, this contract, except claims which are specifically exempted by the contractor to be
set forth therein. Unless otherwise provided in this contract, by State law or otherwise expressly
agreed to by the parties to this contract, final payment under this contract or settlement upon
termination of this contract shall not constitute a waiver of the owner's claims against the
contractor or his sureties under this contract or applicable performance and payment bonds.



United States Environmental Protection Agency
Region 6

Policy for Bypass During Construction

Tt is a violation of an NPDES permit to bypass any part of a collection system or treatment plant. Such
violations are subject to the enforcement provisions of Section 309 of the Clean Water Act. Under
extreme circumstances, bypassing can sometimes be employed for short periods, but only after
thorough review and authorization by the regulatory agency.

NPDES regulations and permits prohibit the diversion of wastes from any portion of the treatment
facility unless:
I.Bypass is unavoidable to prevent loss of life, personal injury. or severe property damage; or

2. There are no feasible alternatives to bypass. such as the use of auxiliary treatment facilities.
retention of untreated wastes, or maintenance during normal periods of equipment downtime.
This condition is not satisfied if the Permittee could have installed adequate backup equipment
to prevent a bypass which occurred during normal periods of equipment downtime or
preventive maintenance; and

3. The Permittee submits prior notice of an anticipated bypass. if possible, at least ten days
before the date of the bypass.

The regulatory agency may authorize an anticipated bypass after considering its adverse effects, if it
determines that it will meet the above conditions.

) The construction sequence must be such that wastes are provided a minimum of secondary
treatment, or the equivalent for industrial treatment facilities during all phases of construction
unless more stringent treatment levels are required by the state agency; or

2) The facility must maintain compliance with interim limitations set by the regulatory agency
based on plant performance.

3) Disinfection is to be utilized if required to
protect public health.
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CROSS-CUTTING FEDERAL AUTHORITIES

Environmental Authorities

National Environmental Policy Act, Pub. L. No. 91-190 (1970), 42 U.S.C. § 4321 et. seq.
Executive Order 11593, Protection and Enhancement of the Cultural Environment

Fish and Wildlife Coordination Act, Pub. L. 85-624, as amended

Wilderness Act, Pub. L. 88-577, as amended

Historic Resources

o National Historic Preservation Act, Pub L. 89-665, as amended, 80 Stat. 917
(1966), 16 U.S.C. § 470 et. seq.

o Archeological and Historic Preservation Act, Pub. L. 93-291 (1974), 16 U.S.C. §
469a-1

Environmentally Sensitive Lands

o0 Protection of Wetlands, Executive Order 11990 (1977), as amended by Executive
Order 12608 (1997)

o Floodplain Management, Executive Order 11988 (1977), as amended by
Executive Order 12148 (1979)

o Farmland Protection Policy Act, Pub. L. 97-98 (1981), 7 U.S.C. § 4201 et. seq.

Coastal Area Protection

o Coastal Zone Management Act, Pub. L. 92-583 (1972), as amended, 16 U.S.C. §
1451 et. seq.

o Coastal Barriers Resources Act, Pub. L. 97-348, 96 Stat. 1653 (1982), 16 U.S.C. §
3501 et. seq.

Wild and Scenic Rivers Act, Pub. L. 90-542, 82 Stat. 913 (1968), 16 U.S.C. § 1271 et.
seq.

Endangered Species Act, Pub. L. 93-205 (1973), as amended, 16 U.S.C. § 1531 et. seq.
Essential Fish Habitat Consultation Process under the Magnuson-Stevens Fishery
Conservation and Management Act, Pub. L. 94-265 (1976), as amended, 16 U.S.C. §
1801 et. seq.

Clean Air Act Conformity, Pub. L. 95-95 (1977), as amended, 42 U.S.C. 8 7401 et. seq.
Safe Drinking Water Act, Pub. L. 93-523 (1974), as amended, 42 U.S.C. 300f et. seq.

Saocial Policy Authorities

Civil Rights Laws (i.e., Super Cross-Cutters)

o Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

o Section 13 of the Federal Water Pollution Control Act Amendments of 1972, 33
U.S.C. 81251

o0 Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794

0 The Drug-Free Workplace Act of 1988, Pub. L. 100-690

0 The Age Discrimination Act of 1975, 42 U.S.C. § 6102



. Equal Employment Opportunity, Executive Order 11246 (1965)

Disadvantage Business Enterprise Provisions

. Promoting the use of Small, Minority, and Women-Owned Businesses, Executive Orders
11625, 12138 and 12432

. Section 129 of the Small Business Administration Reauthorization and Amendment Act
of 1988, Pub. L. 100-590

. Department of Veterans Affairs and Housing and Urban Development, and Independent

Agencies Appropriations Act, 1993 Pub. L. 102-389

Economic and Miscellaneous Authorities

Prohibitions Relating to Violators of the Clean Air Act and the Clean Water Act
with Respect to Federal Contracts, Grants, or Loans

Executive Order No. 11738 (1973)

Section 306 of the Clean Air Act, 42 U.S.C. § 7606, and

Section 508 of the Clean Water Act, 33 U.S.C. § 1368

Debarment and Suspension, Executive Order 12549 (1986)

New Restriction on Lobbying, Section 319 of Pub. L. 101-121

Demonstration Cities and Metropolitan Development Act, Pub. L. 89-754 (1966), as

amended, 42 U.S.C. § 3331 et. seq.

. Uniform Relocation and Real Property Acquisition Policies Act, Pub. L. 91-646 (1971),
as amended, 42 U.S.C. 88 4601-4655

o Preservation of Open Competition and Government Neutrality Towards Government

Contractors’ Labor Relations on Federal and Federally Funded Construction Projects

Executive Order 13202 (2001), as amended by Executive Order 13208 (2001)

Revised 02/18/2014
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Last year, the Environmental Protection Agency (EPA) implemented an agency-wide initiative to
enhance public awareness of EPA assistance agreements nationwide. The Office of Water has
developed guidelines to inform states how this initiative should be implemented in the State
Re'volving Fund (SRF) Programs.

The guidelines were developed with input from EPA and state SRF staff. The guidelines
recognize that each of the state SRF programs and the projects they fund are different and that
one implementation method will not work for everyone. Therefore, as a result of input from the
states, the guidelines offer a number of options that can be used to enhance public awareness of
SRF assistance agreements.

Implementation of these guidelines will begin with the awarding of the FY 2015 SRF
capitalization grants. A term and condition on compliance with the guidelines is to be

included in all new SRF grants.

Please have your staff provide copies of the guidelines to your states. Questions regarding the
guidelines should be directed (o Sheila Platt (202/564-0686) or Howard Rubin (202/564-2051).

Attachment
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Enhancing Public Awareness of SRF Assistance Agreements

Introduction

The Environmental Protection Agency (EPA) is currently implementing an agency-wide
initiative focused on signage to enhance public awareness of EPA assistance agreements
nationwide. The intention of this effort is to communicate the positive impact and benefits of
EPA funding around the country and increase awareness surrounding the improvements
communities receive as a result of State Revolving Fund (SRF) assistance. Projects implemented
with Clean Water State Revolving Fund (CWSRF) and Drinking Water State Revolving Fund
(DWSRF) monies are included in this initiative, as many CWSRF and DWSRF assistance
agreements have direct and tangible benefits to populations around the country.

EPA’s Office of Water developed these guidelines as a way to inform states of this directive and
how it should be implemented in the SRF programs. The primary objective is to enhance public
understanding of the positive benefits of CWSRF and DWSRF funding to towns, cities.
municipalities and water systems. To that end, states are presented with a range of options for
implementing these guidelines. All of these options achieve the ultimate goal of communicating
to a broad audience the positive role EPA funding of the state CWSRF and DWSRF programs
plays in communities across the country.

The information in the guidelines was developed with input from EPA and state staff across the
country as well as the members of the State-EPA Workgroup. The guidelines recognize the wide
range of project types, varied locations and different institutional approaches among states and
communities. Therefore, providing states and SRF assistance recipients maximum flexibility is
optimal. The guidelines allow selection of the implementation method which best balances two
goals. First. it should satisfy the overall objective of communicating EPA’s role in funding
assistance agreements that achieve positive benefit. Second, the implementation method should
be practically and financially viable for states and communities and avoid any overly
burdensome investment of time and resources. In some cases, it might be appropriate for a state
to select a combination of options listed below., provided this does not result in excessive cost to
communities.

Project Selection Requirements

Signage requirements will not be required to apply to all SRF projects. Signage will be
considered an equivalency requirement for SRF programs. States should select a set of borrowers
and/or projects totaling a funding amount equivalent to the amount of their federal capitalization
grant to satisfy the signage requirement. There are no other requirements or restrictions on which
projects should or should not participate in this initiative. Therefore, it is at the discretion of the
state SRF program to select projects most able to efficient] y and effectively comply in a way that



meets the intention to enhance public awareness without si gnificant financial hardship to the
state or its borrowers. This can be done either through the selection of specific projects or
borrowers, or by setting a threshold within the state for which projects will be requested to meet
signage requirements. States should note that they have the option of selecting different
implementation options for different borrowers depending on the location, project type and
available resources. Borrowers and/or projects complying with the signage requirement must
ensure limited English proficient individuals have meaningful access to activities receiving EPA
funds, consistent with Executive Order 13166 and EPA Order 1000.32.

In this regard, to increase public awareness of projects serving communities where English is not
the predominant language, States should encourage recipients when implementing a particular
signage option to translate the language used (excluding the EPA logo or seal) into the
appropriate non-English language(s). The costs of such translation are allowable, provided the
costs are reasonable.

Although the signage requirement does not apply to all SRF projects, we recommend that states

encourage all borrowers/projects to notify the public of the benefits of the projects and the role of
the SREF, using one of the options below.

Summary of Options

The guidelines present a number of options which communities can explore to implement EPA’s
signage policy. The option selected should meet all of the above basic requirements while
remaining cost-effective and accessible to a broad audience. The guidelines describe the
following strategies as acceptable options for communities to follow:

o Standard signage

e Posters or wall signage in a public building or location

* Newspaper or periodical advertisement for project construction, groundbreaking
ceremony, or operation of the new or improved facility

* Online signage placed on community website or social media outlet

® Press release

Each of these options is described in more detail in the sections below.

Implementation Option: Standard Signage

EPA recommends that large projects that involve si gnificant expansion or construction of a new
facility elect to publicize through standard signage. This option should be selected for projects
where the sign would be near a major road or thoroughfare or where the facility is in a location at
which this would effectively publicize the upgrades. Some facilities will not find this an
appropriate or cost-effective solution. For example, investing in a large road sign for a facility
that is located in a rural area or where access is limited to a smaller service road would likely not
be an optimal solution.



Signs can also be located away from the project site if there is another reasonable alternative.
For example, a community may elect to place a sign advertising the project near a body of water
that receives discharge from a particular facility.

States selecting projects that will implement this requirement through use of a traditional sign
should ensure the following are included:

 The name of the facility. project and community

Project cost

The State Agency/SRF administering the program

The EPA and State Agency logos (EPA logo may only be used on a sign)

If the EPA logo is displayed along with logos of other participating entities, the EPA logo must
not be displayed in a manner that implies that EPA itself is conducting the project. Instead, the
EPA logo must be accompanied with a statement indicating that the recipient received financial
assistance from EPA for the project. As provided in the sign specifications from the EPA Office
of Public Affairs (OPA), the EPA logo is the identifier for assistance agreement projects. States
are required to ensure that recipients comply with the sign specifications provided by the OPA,
available at http://www.epa.gov/ogd/tc/epa logo_seal specifications for infrastructure
grants.pdf. To obtain the appropriate EPA logo graphic file, the recipient should send a request
directly to OPA and include the EPA Project Officer in the communication.

Implementation Option: Posters or Brochures

Smaller projects. projects located in rural areas, and other efforts may find that it is more cost-
effective and practical to advertise efforts through creation of a poster or smaller sign. If the
project involves nonpoint source or green infrastructure components, those can be described at
the discretion of the state or community.

The poster or brochure and acknowledgement should be visible, as well as a website or other
source of information for individuals that may be curious about the SRF program. The
community could also implement this option as a short pamphlet or brochure that is placed in
one of these locations for community members to read.

Posters or brochures should be placed in a public location that is accessible to a wide audience of
community members. This can include, but is not limited to:

e Town or City Hall

e Community Center

e Locally owned or operated park or recreational facility
* Public Library

e County/municipal government facilitics

 Court house or other public meeting space



Given the low cost for producing multiple copies of the same poster, pamphlet, or brochure,
communities can explore options for displaying these posters in several locations simultaneously.
This would achieve the overall objective of reaching a broad audience and publicizing the
project.

States have the option of creating a template verbiage and layout to provide to borrowers,
particularly smaller or disadvantaged communities. This could reduce the burden on small
municipalities which may or may not have the staffing capacity to meet signage requirements on
their own,

States selecting projects that will implement this requirement through use of posters or brochures
should ensure the following are included:

* Name of facility, project and community

* State SRF administering the program

* Project is wholly or partially funded with EPA funding

® Brief description of project

e Brief description of the water quality benefits the project will achieve

Implementation Option: Newsletter, Periodical or Press Release

For communities where there is no suitable public space or where advertisement through signage
is unlikely to reach community members effectively, projects can be advertised in a community
newsletter or similar periodical. States can use guidelines from their standard public notice
practices. For new construction, if a groundbreaking ceremony is to be held, an announcement
could publicize or accompany publicity for this event.

In some cases, it may be appropriate for the state agency to issue a formal press release
announcing construction of a new facility. Distributing a single prepared statement concisely
summarizing the project purpose and the joint funding from EPA and state resources can reach a
wide audience as the statement goes through multiple news outlets. Programs should consider
whether or not this is an option that is likely to effectively publicize the CWSRF or DWSRF
program in local news sources.

If a recipient decides on a public or media event to publicize the accomplishment of significant
events related to construction as a result of EPA support, EPA must be provided with at least a
ten working day notice of the event and provided the opportunity to attend and participate in the
event.

States selecting projects that will implement this requirement through use of a newsletter,
periodical or press release should ensure the following are included:

* Name of facility, project and community
e State SRF administering the program



e Project is wholly or partially funded with EPA funding
® Brief description of the project
e Brief listing of water quality benefits to be achieved

Implementation Option: Insert or Pamphlet in Water/Sewer Bill

Utilities can consider including a single-page insert within water and sewer bills that are mailed
to residents and users in the area. This approach would effectively publicize the project to those
individuals directly benefitting from the project. The flyer or insert could emphasize the interest
rate and financial savings that the community achieved by taking advantage of SRF funds as well
as the environmental and public health benefits to the community.

States selecting projects that will implement this requirement through use of an insert or
pamphlet in water/sewer bill should ensure the following are included:

e Name of facility. project and community

e State SRF administering the program

* Project is wholly or partially funded with EPA funding
* Brief description of the project

® Brief listing of water quality benefits to be achieved

Implementation Option: Online & Social Media Publicity

Many communities are increasingly finding that the online forum is the most cost-effective
approach to publicizing their SRF programs and reaching a broad audience of stakeholders.
Online “signage™ should follow the minimum information guidelines above and may appear on
the town. community or facility website if available. In some cases, communities may be active
on social media sites such as Facebook or Twitter. These can be used as an opportunity for
publicizing projects and information about how SRF funds are being used in the community.
These online announcements/notices may be appropriate for settings where physical si gnage
would not be visible to a wide audience. They can be a more cost-effective option than
traditional signs or publicity in print media outlets. This option may be most useful where the
community’s website is a well-recognized source of information for its residents.

In the case of some projects. such as nonpoint source or sponsorship projects. there might be
additional opportunities for online publicity through partner agencies or organizations. This
could take place either on the organization’s website or again through social media outlets.

States selecting projects that will implement this requirement through use of online & social
media publicity should ensure the following are included:

Name of facility, project and community

State SRF administering the program

Project was wholly or partially funded with EPA funding
Brief description of the project



e Brief listing of water quality benefits to be achieved

Suggested Language for Alternate Options

For any of the alternate implementation options listed above, SRF programs have discretion to
structure their signage as they see appropriate. The language below is offered as an option for
use in posters, pamphlets, brochures, press releases, or online materials. States may consider
using the following:

“Construction of upgrades and improvements to the [Name of Facility, Project Location,
or WWTP] were financed by the [Clean Water/Drinking Water| State Revolving Fund.
The [CWSRE/DWSRF] program is administered by [State Agency] with joint funding
from the U.S. Environmental Protection Agency and [State Name]. This project will
(description of project) and will provide water quality benefits [details specifying
particular benefits] for community residents and businesses in and near [name of town,
city. and/or water body or watershed to benefit from project.] [CWSRF/DWSRF]
programs operate around the country to provide states and communities the resources
necessary to maintain and improve the infrastructure that protects our valuable water
resources nationwide. *

For projects in certain areas. states should consider whether or not it is appropriate to include
additional details about the projects. Specific benefits. such as reduction of CSO events,
lessening of nutrient pollution. reducing contaminant levels or water pumping costs, or
improvements to a particular water body, may be of interest to community residents. In these
cases, including them would further serve to showcase positive efforts financed by the SRF
programs. Additionally. for projects with components that meet Green Project Reserve (GPR)
criteria, States may elect to detail these particular improvements. For example, the state could
include quantitative improvements in energy efficiency or water conservation achieved by
project upgrades. If the project includes green infrastructure components such as rain gardens
and green roofs that have environmental and aesthetic benefits to the community, these can be
described briefly as well. Again, this additional information can be included at the discretion of
the state when it is appropriate, given the project type. location, and the type of signage or
publicity effort selected.



